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AƌƚŝĐůĞ ϭϲ 

 

FƌĞĞĚŽŵ ĨƌŽŵ ĞǆƉůŽŝƚĂƚŝŽŶ͕ ǀŝŽůĞŶĐĞ ĂŶĚ ĂďƵƐĞ 

1. States Parties shall take all appropriate legislative, administrative, social, educational and other 

measures to protect persons with disabilities, both within and outside the home, from all forms of 

exploitation, violence and abuse, including their gender-based aspects. 

2. States Parties shall also take all appropriate measures to prevent all forms of exploitation, 

violence and abuse by ensuring, inter alia, appropriate forms of gender- and age-sensitive 

assistance and support for persons with disabilities and their families and caregivers, including 

through the provision of information and education on how to avoid, recognize and report 

instances of exploitation, violence and abuse. States Parties shall ensure that protection services 

are age-, gender- and disability-sensitive. 

3. In order to prevent the occurrence of all forms of exploitation, violence and abuse, States 

Parties shall ensure that all facilities and programmes designed to serve persons with disabilities 

are effectively monitored by independent authorities. 

4. States Parties shall take all appropriate measures to promote the physical, cognitive and 

psychological recovery, rehabilitation and social reintegration of persons with disabilities who 

become victims of any form of exploitation, violence or abuse, including through the provision of 

protection services. Such recovery and reintegration shall take place in an environment that 

fosters the health, welfare, self-respect, dignity and autonomy of the person and takes into 

account gender- and age-specific needs. 

5. States Parties shall put in place effective legislation and policies, including women- and child-

focused legislation and policies, to ensure that instances of exploitation, violence and abuse 

against persons with disabilities are identified, investigated and, where appropriate, prosecuted.  

Introduction 

 

That disabled people experience higher rates of exploitation, violence and abuse is not a contested 

fact.1  Indeed, it is a significant problem globally which requires immediate redress and, on this basis, 

the framing of the issue as a specific human right with detailed attendant obligations is important.  

Frequently, such harm is not dealt with by state authorities and the individual continues to be 

harmed, sometimes with tragic circumstances.2  The continued institutionalisation of disabled 

people provides fertile ground for exploitation, violence and abuse , both through deliberate abuse, 

alongside the neglect and harmful treatment that result from living in controlled spaces which are 

frequently under-resourced.3  This abuse may be in the form of physical violence, alongside 

                                                                 
1 SĞĞ͕ ĨŽƌ ĞǆĂŵƉůĞ͕ ƚŚĞ ƌĂŶŐĞ ŽĨ ƐƚƵĚŝĞƐ ƌĞĨĞƌĞŶĐĞĚ ŝŶ PĞƚĞƌ BĂƌƚůĞƚƚ ĂŶĚ MĂƌŝĂŶŶĞ SĐŚƵůǌĞ͕ ͚ UƌŐĞŶƚůǇ ĂǁĂŝƚŝŶŐ 
implementation: The right to be free from exploitation, violence and abuse in Article 16 of the Convention on 

the Rights of Persons with DisabilitŝĞƐ ;ϮϬϭϳͿ ϱϯ IŶƚ͛ů  J͘L͘Θ PƐǇĐŚŝĂƚƌǇ Ϯ͕ ϰ  
2 For example, the tragic case of Steven Hoskin in England in 2006.  Steven had refused social care support, and 

was subsequently murdered by people whom he had considered his friend. Margaret C. Flynn, The Murder of 

Steven Hoskin, A Serious Case Review, Executive Summary, (Cornwall Adult Protection Committee, 2007) 
3 The Non-governmental organisation Disability Rights International made international headlines with a 

report in 2015 into abuse of children and adults with mental disabilities in Mexico City ʹ Priscilla Rodriguez et 
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emotional and psychological abuse.  Sexual violence, particularly against women, is common, 4 and 

institutions in particular provide opportunities for this to occur, as both adults and children who are 

institutionalised may be used to being ignored or silenced, and thus make easy target for potential 

abusers.5  The contribution of institutionalisation to other forms of exploitation, violence and abuse 

was famously noted by Erving Goffman in the 1960s,6 and reiterated by two recent United Nations 

Special Rapporteurs on Torture.7  

Where abuse does occur, criminal sanctions may not be sought for any number of  reasons, 

frequently due to a perception that evidence is unreliable .  Rather than criminal sanctions, civil 

protective measures, frequently through social care, will be put in place.8 Thus, evidence 

demonstrates that when states do intervene to protect disabled people, and in particular disabled 

women, the measures employed often result in the removal of control and choice .9 To keep the 

ŝŶĚŝǀŝĚƵĂů ͚ ƐĂĨĞ͕͛ ƌĞƐƚƌŝĐƚŝŽŶƐ ĂƌĞ ŽĨƚĞŶ ƉůĂĐĞĚ ĂƌŽƵŶĚ ŚĞƌ ůŝĨĞ͕ ƌĂƚŚĞƌ ƚŚĂŶ ƚŚĂƚ ŽĨ ƚŚĞ ƉĞƌƉĞƚƌĂƚŽƌ ʹ 

supervision and observation of the disabled person are frequently the result, alongside other 

controls put in place around her activities ʹ for example, where she can live and with whom she can 

associate.  Specific provisions around protection, therefore, must be approached carefully and 

ĐŽŶƐŝĚĞƌĞĚ ŝŶ ůŝŐŚƚ ŽĨ ƚŚĞ ͚ ƉĂƌĂĚŝŐŵ ƐŚŝĨƚ  ͛ŽĨ ƚŚĞ CŽŶǀĞŶƚŝŽŶ ĂƐ Ă ǁŚŽůĞ͘   In particular, article 16 calls 

for an awareness that the measures put in place to care for, or protect, disabled people, are a 

significant cause of the harm that they experience, where segregation and isolation from the 

community allow for abuses of power by those who are supposed to be caring for disabled people.  

Article 16 also raises the fact that much of the abuse that disabled people experience is the result of 

the relationships of care they are in and that harm frequently occurs both within the home, as well 

as outside it.  Article 16 extends state obligations beyond the narrow purview of institutions and into 

a wider variety of arenas, including family relationships. 

 

Background and Travaux Préparatoires 

 

                                                                                                                                                                                                          

Ăů͕͘ ͚ NŽ JƵƐƚŝĐĞ  ͗TŽƌƚƵƌĞ͕ TƌĂĨĨŝĐŬŝŶŐ ĂŶĚ SĞŐƌĞŐĂƚŝŽŶ ŝŶ MĞǆŝĐŽ͕͛ ;DŝƐĂďŝůŝƚǇ ‘ŝŐŚƚƐ IŶƚĞƌŶĂƚŝŽŶĂů͕ ϮϬϭϱͿ ĂǀĂŝůĂďůĞ 
at https://www.driadvocacy.org/wp-content/uploads/Sin-Justicia-MexRep_21_Abr_english-1.pdf (last 

accessed October 3rd, 2017).  Other examples of such abuses can be found globally, including other reports by 

DRI on Georgia, Ukraine, the United States and Guatemala, just within the past decade. 
4 As Combrinck notes, there is not a large body of l iterature on the sexual violence experienced by disabled 

women, but the existing research does indicate that it is a particu ůĂƌ ƉƌŽďůĞŵ ;HĞůĞŶĞ CŽŵďƌŝŶŬ͕ ͚PƌŽŵŝƐĞƐ ŽĨ 
protection?  Article 16 of the Convention on the Rights of Persons with Disabilities and gender -based violence 

ŝŶ SŽƵƚŚ AĨƌŝĐĂͿ ;ϮϬϭϳͿ ϱϯ IŶƚ͛ů  J͘L͘Θ PƐǇĐŚŝĂƚƌǇ ϱϵ͕ ϲϬͿ  
5 HĂƌƌǇ FĞƌŐƵƐŽŶ͕ ͚AďƵƐĞĚ ĂŶĚ ůŽŽŬĞĚ ĂĨƚĞƌ ĐŚŝůĚƌĞŶ ĂƐ ͚ MŽƌĂů Dŝƌƚ͛  ͗ĐŚŝůĚ ĂďƵƐĞ ĂŶĚ ŝŶƐƚŝƚƵƚŝŽŶĂů ĐĂƌĞ ŝŶ 
ŚŝƐƚŽƌŝĐĂů ƉĞƌƐƉĞĐƚŝǀĞ͛ ;ϮϬϬϳͿ ϯϲ;ϭͿ JŽƵƌŶĂů ŽĨ SŽĐŝĂů PŽůŝĐǇ ϭϮϯ  ͖JĂŶŝŶĞ BĞŶĞĚĞƚ ĂŶĚ IƐĂďĞů GƌĂŶƚ͕ ͚ SĞǆƵĂů AƐƐĂůƚ 
ĂŶĚ ƚŚĞ MĞĂŶŝŶŐ ŽĨ PŽǁĞƌ ĂŶĚ AƵƚŚŽƌŝƚǇ ĨŽƌ WŽŵĞŶ ǁŝƚŚ MĞŶƚĂů DŝƐĂďŝůŝƚŝĞƐ͛ ;ϮϬ 14) 22(2) Feminist Legal 

Studies 131 
6 Erving Goffmann, Asylums: Essays on the social situation of mental patients and other inmates  (2007 Aldine 

Transaction) 
7 MĂŶŶĨƌĞĚ NŽǁĂŬ͕ ͚IŶƚĞƌŝŵ ƌĞƉŽƌƚ ŽĨ ƚŚĞ UN SƉĞĐŝĂů ‘ĂƉƉŽƌƚĞƵƌ ŽŶ ƚŽƌƚƵƌĞ ĂŶĚ ŽƚŚĞƌ ĐƌƵĞů͕ ŝŶŚƵŵĂ n or 

degrading treatment or punishment, UN Doc A/63/175, 28 July, 2008; Juan E MéŶĚĞǌ͕ ͚‘ĞƉŽƌƚ ŽĨ ƚŚĞ SƉĞĐŝĂů 
‘ĂƉƉŽƌƚĞƵƌ ŽŶ ƚŽƌƚƵƌĞ ĂŶĚ ŽƚŚĞƌ ĐƌƵĞů͕ ŝŶŚƵŵĂŶ Žƌ ĚĞŐƌĂĚŝŶŐ ƚƌĞĂƚŵĞŶƚ Žƌ ƉƵŶŝƐŚŵĞŶƚ͛ UN DŽĐ AͬH‘CͬϮϮͬϱϮ 
1 February, 2013 
8 AŶŶĂ LĂǁƐŽŶ͕ ͚DŝƐĂďůĞĚ PĞŽƉůĞ ĂŶĚ AĐĐĞƐƐ ƚŽ JƵƐƚŝĐĞ  ͗FƌŽŵ ĚŝƐĂďůĞŵĞŶƚ ƚŽ ĞŶĂďůĞŵĞŶƚ͍͛ ŝŶ PĞƚĞƌ BůĂŶĐŬ ĂŶĚ 
Eilionoir Flynn (Eds.) Routledge Handbook of Disability Law and Human Rights (Routledge 2017) 88, 92 
9 Amanda KeĞůŝŶŐ͕ Ζ͚OƌŐĂŶŝƐŝŶŐ ŽďũĞĐƚƐ͛  ͗AĚƵůƚ ƐĂĨĞŐƵĂƌĚŝŶŐ ƉƌĂĐƚŝĐĞ ĂŶĚ  article 16 of the United Nations 

Convention on the Rights of Persons with Disabilities' (2017) 53 IŶƚ͛ů  J͘L͘Θ PƐǇĐŚŝĂƚƌǇ 77 

https://www.driadvocacy.org/wp-content/uploads/Sin-Justicia-MexRep_21_Abr_english-1.pdf
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The mandate of the Ad Hoc Committee in developing what became the Convention on the Rights of 

Persons with Disabilities was not to create new rights, but rather reformulate existing legal 

standards to specifically enable disabled people to both claim and enjoy those rights. While the 

reality of this claim is often contested, article 16 does have precedence within international human 

rights law, particularly article 19 of the UN Convention on the Rights of the Child (CRC), which states 

that: 

States Parties shall take all  appropriate legislative, administrative, social and educational measures to 

protect the child from all  forms of physical or mental violence, injury or abuse, neglect or negligent 

treatment, maltreatment or exploitation, including sexual abuse, while in the care of parent(s), legal 

guardian(s) or any other person who has the care of the child. 

Similarly, the 1993 UN Declaration on the Elimination of Violence Against Women10 requires state 

action to condemn and prevent violence against women, through legislative and other measures, 

training and the funding of protective mechanisms.  In the context of the CRPD, the right in article 16 

was not originally separate, but part of the right to be free from torture, cruel, or inhuman or 

degrading treatment or punishment; whether it should remain so, or be stated as an autonomous 

right was a matter of significant debate in the negotiations on the text, as the issue became 

entwined with the wider debate around involuntary treatment and legal capacity.  This section sets 

out three key areas of discussion around the content of article 16, namely: the interaction with 

torture and involuntary treatment; the (other) types of harms that fell within the scope of the article 

and; the preventative nature of the protective duty. 

a) Scope: types of harm ŝŶĐůƵĚĞĚ ŝŶ ͚ ĞǆƉůŽŝƚĂƚŝŽŶ͕ ǀŝŽůĞŶĐĞ ĂŶĚ ĂďƵƐĞ͛ 
 

A debate that was perhaps deserving of greater attention than it received was the scope of the 

harms which should fall within article 16.  TŚĞ ŽƌŝŐŝŶĂů ǁŽƌĚŝŶŐ ŝŶ MĞǆŝĐŽ͛Ɛ ĚƌĂĨƚ ƚĞǆƚ of the 

Convention, at the first session of the Ad Hoc Committee, recognised that disabled people were 

͚ƉĂƌƚŝĐƵůĂƌůǇ ǀƵůŶĞƌĂďůĞ ƚŽ ĚŝĨĨĞƌĞŶƚ ĨŽƌŵƐ ŽĨ ǀŝŽůĞŶĐĞ͙͛  ͕ďƵƚ ĚŝĚ ŶŽƚ ůŝƐƚ those forms of violence.11  In 

the many submissions made at the second session, there were a number of different formulations of 

rights that recognised various separate harms.  Venezuela suggested a right around freedom from 

sexual abuse and institutional violence,12 ǁŚŝůĞ ƚŚĞ EƵƌŽƉĞĂŶ UŶŝŽŶ͛Ɛ ƐƵďŵŝƐƐŝŽŶ made reference to 

ĂŶ ŽďůŝŐĂƚŝŽŶ ƚŽ ƉƌŽƚĞĐƚ ĚŝƐĂďůĞĚ ƉĞŽƉůĞ ĨƌŽŵ ͚Ăůů ĨŽƌŵƐ ŽĨ ƉŚǇƐŝĐĂů Žƌ ŵĞŶƚĂů ǀŝŽůĞŶĐĞ͕ ŝŶũƵƌǇ Žƌ 
ĂďƵƐĞ͕ ŶĞŐůĞĐƚ Žƌ ŶĞŐůŝŐĞŶƚ ƚƌĞĂƚŵĞŶƚ͕ ŵĂůƚƌĞĂƚŵĞŶƚ Žƌ ĞǆƉůŽŝƚĂƚŝŽŶ͛͘ 13  The Bangkok draft 

                                                                 
10 A/RES/48/104, 85th plenary meeting, 20 December 1993 
11 Draft article 9, Comprehensive and integral international convention to promote and protect the rights and 

dignity of persons with disabilities, Working paper by Mexico, A/AC.265/WP.1 English 
12 Article 17, Comprehensive and Integral International Convention on the Protecti on and Promotion of the 

Rights and Dignity of Persons with Disabilities. Draft submitted by the Government of the Bolivarian Republic 

of Venezuela, 18th June, 2003, A/AC.265/2003/WP.1 
13 PĂƌƚ III  ͗AƵƚŽŶŽŵǇ͕ EƵƌŽƉĞĂŶ UŶŝŽŶ ͚ EůĞŵĞŶƚƐ ĨŽƌ ĂŶ International CŽŶǀĞŶƚŝŽŶ͕͛ 
A/AC.265/2003/CRP.13/Add.2 



Accepted 5th November, 2017 

recommendations made a similar requirement,14 while DPI Japan called for an obligation around 

economic exploitation.15 

However, the Draft Elements produced by the Chair of the Working Group as a basis for discussion  at 

the Working Group, introduced an obligatŝŽŶ ƚŽ ƉƌŽƚĞĐƚ ĨƌŽŵ ͚Ăůů ĨŽƌŵƐ ŽĨ ƉŚǇƐŝĐĂů Žƌ ŵĞŶƚĂů 
violence, injury or abuse, neglect or negligent treatment, maltreatment or exploitation, including 

ƐĞǆƵĂů ĂďƵƐĞ͛16, echoing the list in article 19 of the CRC.  This list was changed slightly in the final 

draft text submitted to the third session of the Ad Hoc Committee by the Working Group, stating 

ƚŚĂƚ ƚŚĞ ŽďůŝŐĂƚŝŽŶ ǁĂƐ ƚŽ ƉƌŽƚĞĐƚ ĨƌŽŵ ͚Ăůů ĨŽƌŵƐ ŽĨ ǀŝŽůĞŶĐĞ͕ ŝŶũƵƌǇ Žƌ ĂďƵƐĞ͕ ŶĞŐůĞĐƚ Žƌ ŶĞŐůŝŐĞŶƚ 
treatment, maltreatment or exploitation, including sexual ĞǆƉůŽŝƚĂƚŝŽŶ ĂŶĚ ĂďƵƐĞ͛͘17  This iteration of 

the Convention situated the right to freedom from violence and abuse as a separate right, with a 

significant expansion of content.  Now included was a requirement to protect disabled people from 

͚ĨŽƌĐĞĚ ŝŶƚĞƌǀĞŶtions or forced institutionalization aimed at correcting, improving or alleviating any 

ĂĐƚƵĂů Žƌ ƉĞƌĐĞŝǀĞĚ ŝŵƉĂŝƌŵĞŶƚ͕ ĂŶĚ ĂďĚƵĐƚŝŽŶ͛  and prohibit such action in draft article 12(2). 

As is recounted in the following section, the presence of this paragraph dominated the negotiations 

on article 16, leaving the discussions around other types of harm somewhat lacking. There was, 

however, some discussion at the third session as to what harms should be included in the list in 

paragraph 1.  Many contributors called for a longer list that added other harms, including a 

distinction between mental and physical abuse,18 abandonment,19 economic exploitation,20 sexual 

exploitation,21 harassment,22 victimisation,23 and emotional abuse.24  There was also a call to move 

abduction from the contentious paragraph 2 into the list in paragraph 1.25  Following the discussions, 

                                                                 
14 Bangkok recommendations on the elaboration of a comprehensive and integral international convention to 

promote and protect the rights and dignity of persons with disabilities , Outcome of an expert group meeting 

and seminar held in Bangkok at the headquarters of the Economic and Social Commission for Asia and the 

Pacific from 2 to 4 June 2003, A/AC.265/2003/CRP/10 
15 Compilation of proposals for a Comprehensive and Integral Convention to Promote and Protect the Rights 

and Dignity of Persons with Disabilities , Add. 1, NGO contributions to the elements of a convention, 

A/AC.265/CRP.13, Add.1 
16 Article 13, Chair's Draft Elements of a Comprehensive and Integral International Convention on Protection 

and Promotion of the Rights and Dignity of Persons with Disabilities (December 2003) Available at 

<http://www.un.org/esa/socdev/enable/rights/wgcontrib-chair1.htm> (accessed 10th June, 2017) 
17 Draft Article 12, United Nations Ad Hoc Committee, Working Group to draft a Comprehensive and Integral 

International Convention on the Protection and Promotion of the Rights and Dignity o f Persons with 

Disabilities, Report to the Ad Hoc Committee, Annex I, A/AC.265/2004/WG/1 

18 United Nations, Ad Hoc Committee, Daily summary of discussions related to article 12, Freedom from 

Violence and Abuse, (May 26 and 27, 2004) available at 

<http://www.un.org/esa/socdev/enable/rights/ahc3sum12.htm> (accessed 10th June, 2017), per Costa Rica 

and Mexico  
19 Ibid., per Republic of Korea 
20 Ibid., per New Zealand, Mexico, Serbia and Montenegro, Australia Disability Inc. 
21 Ibid., per New Zealand 
22 Ibid., per Australia Disability Inc. 
23 United Nations, Ad Hoc Committee, Daily s ummary of discussions related to article 12, Freedom from 

Violence and Abuse, (May 26 and 27, 2004) available at 

<http://www.un.org/esa/socdev/enable/rights/ahc3sum12.htm> (accessed 10th June, 2017),  per Australia 

Disability Inc. 
24 Ibid. 
25 United Nations, Ad Hoc Committee, Daily summary of discussions related to article 12, Freedom from 

Violence and Abuse, (May 26 and 27, 2004) available at 

<http://www.un.org/esa/socdev/enable/rights/ahc3sum12.htm> (accessed 10th June, 2017), per European 

Union 

http://www.un.org/esa/socdev/enable/rights/a_ac265_2003_crp13.htm
http://www.un.org/esa/socdev/enable/rights/a_ac265_2003_crp13.htm
http://www.un.org/esa/socdev/enable/rights/a_ac265_2003_crp13_add1.htm
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the Mexican delegation revised its proposal to include a list of harms that reflected the discussion, 

providing a list in the first paragraph that was significantly longer than the Working Group text. This 

stated as follows: 

1. State Parties recognize that persons with disabilities are at greater risk, both within or outside the 

home, of abandonment, violence, injury or mental or physical abuse, neglect or negligent treatment, 

maltreatment or exploitation, including sexual and economic exploitation and abuse.26 

At the fourth Ad Hoc session, there was further support for the reference to abandonment,27 

economic abuse,28 harassment29 and abduction.30  China and ArgenƚŝŶĂ͛Ɛ draft submissions removed 

mention of sexual violence, while South Africa argued for its continued inclusion, as it was a 

ĐŽŵŵŽŶ ĨŽƌŵ ŽĨ ͚ĚĞŚƵŵĂŶŝǌŝŶŐ͛ ĂďƵƐĞ ĨĂĐĞĚ ďǇ ĚŝƐĂďůĞĚ ƉĞŽƉůĞ͘ 31 

By the fifth session, there was still disagreement as to how to approach this issue.32 South Africa 

suggested a form of words close to the final text in article 16, which removed a list of types of harm 

and instead called ĨŽƌ ƉƌŽƚĞĐƚŝŽŶ ĨƌŽŵ ͚Ăůů ĨŽƌŵƐ ŽĨ ŶĞŐůĞĐƚ͕ ĞǆƉůŽŝƚĂƚŝŽŶ͕ ǀŝŽůĞŶĐĞ ĂŶĚ ĂďƵƐĞ͛.33  

Australia, supported by New Zealand, suggested a wording which made it clear that the harms listed 

ǁĞƌĞ ŶŽƚ ĞǆŚĂƵƐƚŝǀĞ͕ ƐƚĂƚŝŶŐ ƚŚĞ ŽďůŝŐĂƚŝŽŶ ƚŽ ƉƌŽƚĞĐƚ ĨƌŽŵ ͚ Ăůů ĨŽƌŵƐ of harm, iŶĐůƵĚŝŶŐ͙͕͛ ďƵƚ ŝƚ was 

clear that if harms were to be listed there was disagreement about what those should be.34  There 

was particular disagreement around the specific reference to economic exploitation. New Zealand, 

Chile and Jordan argued for its inclusion, while Russia was concerned it was too vague a term. 35  

Jordan observed that the phrase did appear elsewhere in international human rights law, save for 

article 32 of the Convention on the Rights of the Child,36 but the European Union was opposed to 

citing it together with sexual exploitation.37 

There was significant support for the South African approach, as it left the scope of the article open 

and could include a wide range of harms. This was the approach adopted in the text from this point  

onwards, but there continued to be debate on the issue.  At the seventh session of the Ad Hoc 

Committee, Canada called for a specific reference to gender-based violence, while Mexico continued 

                                                                 
26 United Nations, Ad Hoc Committee, Proposals to the draft text  ʹMexico, available at 

http://www.un.org/esa/socdev/enable/rights/ahc3mexico.htm 
27 United Nations Ad Hoc Committee, Daily summary of discussions related to Article 12, Freedom from 

Violence and Abuse, (August 26, 2004) available at 

<http://www.un.org/esa/socdev/enable/rights/ahc4sumart12.htm> (accessed 10th June, 2017), per 

 Chile, Serbia and Montenegro, and Venezuela  
28 Ibid., per Chile, Serbia and Montenegro, Venezuela and Lebanon  
29 Ibid., per Norway 
30 Ibid., per European Union and Norway 
31 United Nations Ad Hoc Committee, Daily summary of discussions related to Article 12, Freedom from 

Violence and Abuse, (August 26, 2004) <http://www.un.org/esa/socdev/enable/rights/ahc4sumart12.htm> 

(accessed 10th June, 2017) 
32 Daily summary of discussion at the fifth session, 

(28 January 2005), available at <http://www.un.org/esa/socdev/enable/rights/ahc5sum28jan.htm> and (31 

January 2005), <available at http://www.un.org/esa/socdev/enable/rights/ahc5sum31jan.htm> (accessed 10th 

June, 2017) 
33 Daily summary of discussion at the fifth session (31 January 2005), available at 

<http://www.un.org/esa/socdev/enable/rights/ahc5sum31jan.htm> (accessed 10th June, 2017) 
34 Ibid. 
35 Ibid. 
36 Daily summary of discussion at the fifth session (31 January 2005), available at 

<http://www.un.org/esa/socdev/enable/rights/ahc5sum31jan.htm>  (accessed 10th June, 2017) 
37 Ibid. 
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to call for a non-exhaustive list.38  The final text of article 16(1) recognises CĂŶĂĚĂ͛Ɛ concerns, 

ŵĂŬŝŶŐ ƐƉĞĐŝĨŝĐ ŵĞŶƚŝŽŶ ŽĨ ƚŚĞ ŝŶĐůƵƐŝŽŶ ŽĨ ƚŚĞ ͚ ŐĞŶĚĞƌ-ďĂƐĞĚ ĂƐƉĞĐƚƐ  ͛ŽĨ ĞǆƉůoitation, violence and 

abuse within the scope of article 16.  HŽǁĞǀĞƌ͕ MĞǆŝĐŽ͛Ɛ ĐĂůů ĨŽƌ Ă ŶŽŶ-exhaustive list of examples 

was not taken up, and the text remained from the seventh session as it now appears in the final text 

of the Convention, referring simƉůǇ ƚŽ ͚Ăůů ĨŽƌŵƐ ŽĨ ĞǆƉůŽŝƚĂƚŝŽŶ͕ ǀŝŽůĞŶĐĞ ĂŶĚ ĂďƵƐĞ͛͘  

 

b) Torture, involuntary treatment and informed consent 

 

The most significant and contentious discussions on article 16 concerned its overlap with torture, 

and particularly involuntary treatment and institutionalisation in this context. The issue of 

involuntary treatment as an incidence of torture, cruel or inhuman and degrading treatment or 

punishment has long been a question for international human rights law, particularly in the context 

of mental heĂůƚŚ͘ Iƚ ŚĂƐ ŐĞŶĞƌĂůůǇ ďĞĞŶ ŚĞůĚ ŝŶ ŚƵŵĂŶ ƌŝŐŚƚƐ ůĂǁ ƚŚĂƚ ƚƌĞĂƚŵĞŶƚ ŽĨ ͚ĐŽŵƉĞƚĞŶƚ͛ 
patients should not take place without informed consent, 39 but this raised the question of 

therapeutic treatment for mental health patients who were considered unable to consent.40  Human 

rights jurisprudence has held that treatment which would otherwise be considered in violation of 

the threshold for inhuman or degrading treatment or punishment should not be considered so 

where there was Ă ͚ƚŚĞƌĂƉĞƵƚŝĐ͛ ũƵƐƚŝĨŝĐĂƚŝŽŶ.41  The United Nations Special Rapporteur on Torture 

called this approach into question in his 2013 report,42 but such a strong statement did not exist at 

the time of the negotiations on the CRPD in 2003-2006 ʹ ĂŶĚ ĂƌŐƵĂďůǇ͕ ƚŚĞ SƉĞĐŝĂů ‘ĂƉƉŽƌƚĞƵƌ͛Ɛ 
statements were themselves influenced both by the Convention and the forceful points made by 

Disabled PĞŽƉůĞ͛Ɛ Organisations (DPOs) and some member states during the negotiations. As has 

been recounted in the previous chapter, the issue of involuntary treatment and institutionalisation 

was widely debated in the negotiations on article 15, but the disagreements over how this issue 

should be approached also dominated the discussions on article 16, given the overlap between the 

two rights. 

Whether or not the issue of exploitation, violence and abuse was a separate issue to the action 

prohibited by the right to be free from torture, cruel, or inhuman or degrading treatment or 

punishment was an early point of discussion.  Treatment which falls short of torture is often caught 

by the latter prohibitions on cruel, inhuman or degrading treatment or punishment and the actions 

which fall within this scope arguably overlap significantly with those in article 16, with the 

                                                                 
38 Daily summary of discussions at the seventh session (19 January 2006), available at 

<http://www.un.org/esa/socdev/enable/rights/ahc7sum19jan.htm> (accessed 6th October, 2017) 
39 See, for example, the European Committee for the Prevention of Torture 8 th General Report, CPT/Inf (98) 12 

and CPD Standards, CPT/Inf/E (2002) 1-Rev. 2011 
40 Though, of course, the l ink between mental capacity and the legal capacity to consent has been challenged 

by the CommittĞĞ͛Ɛ ŝŶƚĞƌƉƌĞƚĂƚŝŽŶ ŽĨ ĂƌƚŝĐůĞ ϭϮ  ʹ  see United Nations Committee on the Rights of Persons with 

Disabilities, General Comment on Article 12 (2014) CRPD/C/GC/1 para 13   
41 Herczegfalvy v Austria, European Court of Human Rights, Application no. 10533/83, 24 September 1992 

  Further discussion Peter Bartlett & Ralph Sandland, Mental Health Law: Policy and Practice, (Oxford 2014) 

418-419 
42 United Nations Special Rapporteur on Torture, Report to Un General Assembly, A/HRC/22/53, 1 February 

2013 

http://hudoc.echr.coe.int/eng#{"appno":["10533/83"]}
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exceptions being economic exploitation and harassment.43  Both of these are significant problems 

for disabled people, but neither easily falls within the scope of torture. 44 

 

It ǁĂƐ ĐůĞĂƌ ĞǀĞŶ ĨƌŽŵ ƚŚĞ ĨŝƌƐƚ ŝƚĞƌĂƚŝŽŶ ŽĨ ƚŚĞ ƌŝŐŚƚ ŝŶ MĞǆŝĐŽ͛Ɛ ĚƌĂĨƚ ƚĞǆƚ , which was submitted to 

the first session of the Ad Hoc Committee, that the issue of violence as something separate from, or 

additional to, torture, should be considered in the scope of a right for disabled people . This was 

couched in the following terms: 

 

States Parties recognize that persons with disabilities are particularly vulnerable to different forms of 

violence, as well as torture and other cruel, inhumane or degrading treatment or punishment, in 

public and private spheres. Therefore, States shall  guarantee respect for the dignity and integrity of 

persons with disabilities . 45 

 

At that first session, it was noted in submissions that the UN Convention Against Torture (UNCAT) 

had been used by disabled people to gain human rights protection from violence, but the 

submissions to the second session began to call for a separate article to deal specifically with the 

issue of exploitation, violence and abuse.  At this stage, the suggested right was conceptualised in a 

number of different ways, overlapping with a number of difference issues, each of which recognised 

specific abuses that disabled people were (and remain) subjected to. However, the World Network 

of Users and Survivors of Psychiatry (WNUSP) suggested a right to freedom from torture, right to life, 

liberty, bodily and mental integrity, which encompassed issues of abuse and exploitation focused 

specifically around involuntary interventions and detention, an issue which subsequently became 

the focus of the negotiations.46 

The Draft Elements produced for discussion at the Working Group by the Chair, in December, 2003,47 

maintained the issue of violence and abuse as part of a wider right to be free from torture, inhuman 

or degrading treatment or punishment.  Other contributions to the Working Group also recognised 

the issue of abuse and exploitation of disabled people, particularly in the context of 

institutionalisation48 and how this was to be framed in the context of a specific right became a key 

point of contention in the later sessions of the Ad Hoc Committee. By the end of the Working Group, 

however, there was a specific and separate right to freedom from violence and abuse, in the form of 

                                                                 
43 Peter Bartlett and Marianne Schulze, 'Urgently awaiting implementation: The right to be free from 

exploitation, violence and abuse in Article 16 of the Convention on the Rights of Persons with Disabilities 

(CRPD)' (2017) 53 IŶƚ͛ů  J͘L͘Θ PƐǇĐŚŝĂƚƌǇ 2, 8 
44 The issue of harassment was considered by the European Court of Human rights in ĐorĜeviđ v Croatia, 

Application no. 41526/10, judgment 24 October 2012.  While the physical mistreatment was dealt with under 

article 3, the harassment was considered to fall  within article 8. 
45 Draft article 9, Comprehensive and integral international convention to promote and protect the rights and 

dignity of persons with disabilities, Working paper by Mexico, A/AC.265/WP.1 English, available at: 

<http://www.un.org/esa/socdev/enable/rights/adhocmeetaac265w1e.htm> (accessed 10th June, 2017) 
46 NGO Contributions to the elements of the Convention, A/AC.265/2003/CRP/13 Add. 1 
47 Chair's Draft Elements of a Comprehensive and Integral International Convention on Protection and 

Promotion of the Rights and Dignity of Persons with Disabilities (December 2003) Available at 

http://www.un.org/esa/socdev/enable/rights/wgcontrib-chair1.htm 
48 See for example the EU Proposal for the text of an International  Convention on the Full  and Equal Enjoyment 

of all  Human Rights and Fundamental Freedoms by Persons with Disabilities, available at 

<http://www.un.org/esa/socdev/enable/rights/wgcontrib-EU.htm> (accessed 10th June, 2017), and 

Convention on Rights of Persons with Disabilities , A Proposed draft text by China, available at 

<http://www.un.org/esa/socdev/enable/rights/wgcontrib-china.htm> (accessed 10th June, 2017) 



Accepted 5th November, 2017 

draft article 12.49 This draft formed the basis for discussions at the third session of the Ad Hoc 

Committee, which centred in particular around paragraph two, which stated that: 

Such measures [in paragraph 1] should prohibit, and protect persons with disabilities from, forced 

interventions or forced institutionalization aimed at correcting, improving or alleviating any actual or 

perceived impairment, and abduction.50 

 

The discussion around the need to keep a right to freedom from violence and abuse as a separate 

provision thus began to centre on the issue of how forced intervention and institutionalisation was 

to be dealt with in the Convention. Ireland, representing the European Union, suggested an 

amendment that permitted ĨŽƌĐĞĚ ŝŶƚĞƌǀĞŶƚŝŽŶ ĂŶĚ ŝŶƐƚŝƚƵƚŝŽŶĂůŝƐĂƚŝŽŶ ŝŶ ͚ĞǆĐĞƉƚŝŽŶĂů 
ĐŝƌĐƵŵƐƚĂŶĐĞƐ͛, as did Canada.51  In contrast, WNUSP called for the retention of such a provision in 

both draft article 11 on torture and draft article 12. This allowed for a strong framing of such 

interventions as treatment amounting to torture, cruel, inhuman or degrading treatment or 

punishment, but its inclusion in draft article 12 also allowed for a recognition that such actions could 

take place in private, by non-state actors.52   

The debate continued into the fourth session, where it became a significant point of contention.   A 

number of parties to the negotiations, both states and DPOs, entered substantial amendments to 

draft article 12 and there were a number of disagreements around how the issue of forced 

intervention and institutionalisation should be dealt with, and in particular the place of informed 

consent in this process.53  The DPOs, and in particular WNUSP, wanted a complete prohibition of 

involuntary treatment and institutionalisation. 

States parties, in contrast, wished to retain the provisions, although there was disagreement as to 

how this should be achieved.  TŚĞ EU͛Ɛ ĂŵĞŶĚŵĞŶƚ ĂůƚĞƌĞĚ ĞǀĞƌǇ ƐĞĐƚŝŽŶ ŽĨ ƚŚĞ text from the 

Working Group report, and redrafted article 12(2) by replacing it with four further paragraphs that 

provided for a partial prohibition of forced interventions. Their suggested text, however, all owed for 

an exception where ƚŚĞ ŝŶĚŝǀŝĚƵĂů ͚ůĂĐŬƐ ĐĂƉĂĐŝƚǇ ƚŽ ŐŝǀĞ Žƌ ǁŝƚŚŚŽůĚ ŝŶĨŽƌŵĞĚ ĐŽŶƐĞŶƚ͛  ͕in situations 

ǁŚĞƌĞ ĂŶ ŝŶƚĞƌǀĞŶƚŝŽŶ ǁĂƐ ŶĞĐĞƐƐĂƌǇ ƚŽ ͚ƉƌĞǀĞŶƚ ĂŶ ŝŵŵŝŶĞŶƚ ĚĂŶŐĞƌ͛ ƚŽ ƚŚĞ ŝŶĚŝǀŝĚƵĂů Žƌ ŽƚŚĞƌƐ͕ 
and that any such interventions would be carrieĚ ŽƵƚ ŝŶ ƚŚĞ ŝŶĚŝǀŝĚƵĂů͛Ɛ ďĞƐƚ ŝŶƚĞƌĞƐƚƐ͘54 

In contrast, New Zealand took a stronger line. The debate around torture had become so entangled 

with questions around involuntary treatment that New Zealand advocated an entirely separate 

article on the issue of free and informed consent.55 In its submission it advocated the abolishment of 

                                                                 
49 Draft Article 12, United Nations Ad Hoc Committee, Working Group to draft a Comprehensive and Integral 

International Convention on the Protection and Promotion of the Rights and Dignity of Persons with 

Disabilities, Report to the Ad Hoc Committee, Annex I, (16 January, 2004) A/AC.265/2004/WG/1 
50 Draft article 12(2), ibid. 
51 United Nations, Ad Hoc Committee, Daily summary of discussions related to article 12, Freedom from 

Violence and Abuse, (May 26 and 27, 2004) available at 

<http://www.un.org/esa/socdev/enable/rights/ahc3sum12.htm> (accessed 10th June, 2017) 
52 Ibid. 
53 See Contributions submitted by Governments in electronic format at the Fourth Session; Proposed 

Modifications to Draft Article 12, available at http://www.un.org/esa/socdev/enable/rights/ahc4da12.htm, 

and NGO Comments on the draft text, available at 

<http://www.un.org/esa/socdev/enable/rights/ahc4ngocomments.htm> (accessed 10th June, 2017) 
54 Proposals to the draft text - European Union, available at 

<http://www.un.org/esa/socdev/enable/rights/ahc4eu.htm> (accessed 10th June, 2017) 
55 Contributions submitted by Governments  

in electronic format at the Fourth Session, Proposed Modifications to Draft Article 11, available at 

<http://www.un.org/esa/socdev/enable/rights/ahc4da11.htm> (accessed 10th June, 2017) 

http://www.un.org/esa/socdev/enable/rights/ahc4da12.htm
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involuntary treatment along with forced institutionalisation on the basis of disability.  Where 

involuntary treatment had not been abolished, its submission stated that it should only be used in 

͚ĞǆĐĞƉƚŝŽŶĂů ĐŝƌĐƵŵƐƚĂŶĐĞƐ ƉƌĞƐĐƌŝďĞĚ ďǇ ůĂǁ ĂŶĚ ŵŝŶŝŵŝƐĞĚ ƚŚƌŽƵŐŚ ƚŚĞ ĂĐƚŝǀĞ ƉƌŽŵŽƚŝŽŶ ŽĨ 
ĂůƚĞƌŶĂƚŝǀĞƐ͛͘  As a result, its submitted amendment regarding draft article 12 removed paragraph 2 

entirely and added in article 12(1) a clause moved from article 11 stating that states had an 

obligation to: 

a. prevent persons with disabilities from being subjected to torture or cruel, inhuman or 

degrading treatment or punishment. 

In its written submission, New Zealand stated that there should never be any permitted exceptions 

to violence and abuse. It considered that these abuses were so serious that they should be framed in 

a discrete article and a prohibition should not be diluted or confused with issues around informed 

consent. It considered that if its suggestion for a specific article on informed consent was to replace 

the specific article on torture, then the duty to prevent torture should also be included in draft 

article 12.56 

As has been documented in this volume and elsewhere,57 this disagreement around the importance 

of informed consent and the issue of capacity was a significant point of tension in the Convention 

negotiations.  The issue of legal capacity, which became article 12 in the final text, was a key point 

for many DPOs involved in the negotiations, while the idea of universal legal capacity ʹ and the 

potential prohibition of involuntary treatment and substitute decision-making ʹ was a particular 

objection of states.  The main focus of debate around the correct interpretation of the Convention 

since the finalisation of the text and its coming into effect has been around the right to equality 

before the law as enshrined in article 12.58 Moreover, the debate around informed consent with 

                                                                 
56 Contributions submitted by Governments in electronic format at the Fourth Session, Proposals to the Draft 

Text  ʹNew Zealand, available at <http://www.un.org/esa/socdev/enable/rights/ahc4nz.htm> (accessed 4th 

October, 2017) 
57 Amita Dhanda, 'Legal Capacity in the Disability Rights Convention: Stranglehold of the Past or Lodestar for 

the Future?' (2006-2007) 34 Syracuse Journal of International Law and Commerce 429  
58 See, for example, Anna Arstein-Kerslake, 'An empowering dependency: exploring support for the exercise of 

legal capacity' (2016) 18 Scandinavian Journal of Disability Research 77; MichĂĞů BĂĐŚ ĂŶĚ LĂŶĂ KĞƌǌŶĞƌ͕ ͚A 

NĞǁ PĂƌĂĚŝŐŵ ĨŽƌ PƌŽƚĞĐƚŝŶŐ AƵƚŽŶŽŵǇ ĂŶĚ ƚŚĞ ‘ŝŐŚƚ ƚŽ LĞŐĂů CĂƉĂĐŝƚǇ͛, (Ontario, 2010); Peter Bartlett, 'The 

UN Convention on the Rights of Persons with Disabilities and Mental Health Law' (2012) 7 5 MLR 752; Terry 

Carney, 'Clarifying, Operationalising, and Evaluating Supported Decision Making Models' (2014) 1 Research and 

Practice in Intellectual and Developmental Disabilities 46; Nandini Devi, Jerome Bickenbach and Gerold Stucki, 

'Moving towards substituted or supported decision-making?  Article 12 of the Convention on the Rights of 

Persons with Disabilities' (2011) 5 European Journal of Disability Research 249; Eil ionoir Flynn and Anna 

Arstein-Kerslake, 'Legislating personhood: realising the right to support in exercising legal capacity' (2014) 10 

Int JLC 81; Eil ionoir Flynn and Anna Arstein-Kerslake, 'The Support Model of Legal Capacity: Fact, Fiction, or 

Fantasy?' (2014) 32 Berkeley J Int'l  Law 124; Piers Gooding, 'Navigating the 'Flashing Amber Lights' of the Right 

to Legal Capacity in the United Nations Convention on the Rights of Person with Disabilities: Responding to 

Major Concerns' (2015) 15 Human Rights Law Review 45; Gerard Quinn, ͚ Personhood & Legal Capacity: 

Perspectives on the Paradigm SŚŝĨƚ ŽĨ AƌƚŝĐůĞ ϭϮ C‘PD͛ (Harvard Project on Disability 2010); Lucy Series, 

'Relationships, Autonomy and Legal Capacity: Mental Capacity and Support Paradigms' (2015) 40 IŶƚ͛ů  J͘L͘Θ 
Psychiatry 80; Ji l l  Stavert, 'The Exercise of Legal Capacity, Supported Decision-Making and Scotland's Mental 

Health and Incapacity Legislation: Working with CRPD Challenges' (2015) 4 Laws 296; Katherine D Vil lar, 

'Should Supported Decision-Making Replace Substituted Decision-Making?  The Convention on the Rights of 

Persons with Disabilities and Coercive Treatment under Queensland's Mental Health Act 2000' (2015) 4 Laws 

173; Penelope Weller, 'Supported Decision-Making and the Achievement of Non-Discrimination: The Promise 

and Paradox of the Disabilities Convention' in B. McSherry (ed) International Trends in Mental Health Law 

(International Trends in Mental Health Law, Federation Press 2008) 
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regard to violence and abuse shows how key the issue of legal capacity is to the general 

understanding of many of the other rights in the Convention. 

The issue remained unresolved until the fifth session. TŚĞ ĨĂĐŝůŝƚĂƚŽƌ͛Ɛ ƚĞǆƚ59 and the proposed 

modifications by the EU60 still retained ƉƌŽǀŝƐŝŽŶƐ ĨŽƌ ŝŶǀŽůƵŶƚĂƌǇ ŝŶƚĞƌǀĞŶƚŝŽŶƐ ŝŶ ƚŚĞ ŝŶĚŝǀŝĚƵĂů͛Ɛ 
best interests within draft article 12.  In contrast, New Zealand highlighted ƚŚĂƚ ͚ŝŶƐƚŝƚƵƚŝŽŶĂůŝƐĂƚŝŽŶ 
and involuntary care for disabled people has violated many individual human rights [͙] and perhaps 

constitute one of the most appalling ongoing and systematic abuses of human rights experienced by 

ĚŝƐĂďůĞĚ ƉĞŽƉůĞ ĂĐƌŽƐƐ ƚŚĞ ŐůŽďĞ͛.61  It considered that a more effective approach was needed in the 

Convention to deal with this and that, ƐŝŵŝůĂƌ ƚŽ ƚŚĞ ĚƌĂĨƚ ĂƌƚŝĐůĞ ŽŶ ůĞŐĂů ĐĂƉĂĐŝƚǇ͕ ͚ ƚŚŝƐ ŝƐƐƵĞ ƌĞƋƵŝƌĞƐ 
Ă ͚ƉĂƌĂĚŝŐŵ͛ Žƌ ͚ĐŽŶĐĞƉƚƵĂů͛ ƐŚŝĨƚ ŝŶ ŽƵƌ ƚŚŝŶŬŝŶŐ ƚŽ ĞŶƐƵƌĞ Ă ĨŽƌǁĂƌĚ ůŽŽŬŝŶŐ ĐŽŶǀĞŶƚŝ on, and one 

ƚŚĂƚ ĚŽĞƐ ŶŽƚ ĞƌŽĚĞ ĞǆŝƐƚŝŶŐ ŚƵŵĂŶ ƌŝŐŚƚƐ͛͘ 62  It reiterated its view that the issues of torture or cruel, 

inhuman or degrading treatment or punishment, and violence and abuse were so serious that they 

should not be diluted or obscured by issues around informed consent and the latter should be dealt 

through a separate article.63 The European Union agreed with this approach at the fifth session, 

calling for a separate provision around medical treatment, which would accommodate disabled 

people who were unable to express consent. This was supported by a number of other future 

member states.64 However, others remained concerned that some forms of institutionalisation 

could, and should, fall within the concept of torture,65 as could social interventions such as removing 

a child from the home,66 sterilisation67 and organ donations.68 

It was recognised during these discussions that there was significant overlap with the issue of 

informed consent and the discussions around draft article 9 and the issue of legal capacity, but the 

issue was not revisited again in relation to draft article 12. The final text of article 16 does not 

contain reference to involuntary treatment or institutionalisation, but the issue was specifically 

referenced by the CRPD Committee in General Comment No 1 on article 12.69  This focus during the 

negotiations was, and remains, perhaps unfortunate, as the other types of harm which could fall 

within the scope of article 16 were discussed in much less detail than they seem to have warranted, 

                                                                 
59 United Nations Ad Hoc Committee on the Rights of Persons with Disabilities, Facil itators Proposed 

Modifications on Draft Articles (31 January, 2005), available at 

<http://www.un.org/esa/socdev/enable/rights/ahc5facil itator.htm> (accessed 10th June, 2017) 
60 Contributions by Governments; European Union, available at 

<http://www.un.org/esa/socdev/enable/rights/ahc5eu.htm> (accessed 10th June, 2017) 
61 Contribution by Governments , New Zealand, Proposed modifications to draft Articles 11, Freedom from 

Torture or cruel, inhuman or degrading treatment or punishment and 12, Freedom from violence and abuse, 

available at <http://www.un.org/esa/socdev/enable/rights/ahc5newzealand.htm> (accessed 10th June, 2017) 
62 Ibid. 
63 Although, as is noted later in this chapter, the issues around institutionalisation and involuntary treatment 

continued to be of foremost importance to the CPRD Committee in relation to article 16 in their General 

Comment on Article 12 UN Doc CRPD/C/GC/1 
64 Daily summary of discussion at the fifth session, 

(28 January 2005), available at <http://www.un.org/esa/socdev/enable/rights/ahc5sum28jan.htm> (accessed 

10th June, 2017), per Serbia and Montenegro, Australia, Liechtenstein, Norway and Canada. 
65 Daily summary of discussion at the fifth session, (31 January 2005), available at 

<http://www.un.org/esa/socdev/enable/rights/ahc5sum31jan.htm> (accessed 10th June, 2017), per Japan and 

Thailand 
66 Ibid., per Israel 
67 Ibid., per Yemen 
68 Ibid., per Uganda 
69 United Nations Committee on the Rights of Persons with Disabilities, General Comment on Article 12 (2014) 

CRPD/C/GC/1, para. 42 
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given the wide level of such abuse and exploitation that occurs outside of the context of  psychiatric 

treatment. In particular, the issue of abuse in private residences, and the structure of State 

obligations to monitor and prevent such abuse, was little explored, although the scope of the article 

does take this into account. 

 

c) Vulnerability of Disabled People and Prevention of Harm 

 

The next significant issue which was raised at an early stage in the negotiations was the issue of the 

͚ǀƵůŶĞƌĂďŝůŝƚǇ͛ ŽĨ ĚŝƐĂďůĞĚ ƉĞŽƉůĞ ǁŝƚŚ ƌĞŐĂƌĚƐ ƚŽ ǀŝŽůĞŶĐĞ͘  TŚĞ ǁŽƌĚŝŶŐ ŽĨ ĚƌĂĨƚ ĂƌƚŝĐůĞ ϵ ƉƌĞƐĞŶƚĞĚ 
by Mexico at the first session of the Ad Hoc Committee called for states ƚŽ ͚recognize that persons 

with disabilities are particularly vulnerable to different forms of violence ͕͛ ǁŚŝůĞ Ă ĚƌĂĨƚ ĂƌƚŝĐůĞ ϰ;ϮͿ 
ƐƵŐŐĞƐƚĞĚ ƚŚĂƚ ͚ ƐƉĞĐŝĂů ŵĞĂƐƵƌĞƐ  ͛ŽĨ ƉƌŽƚĞĐƚŝŽŶ ǁĞƌĞ ƌĞƋƵŝƌĞĚ ĨŽƌ ĚŝƐĂďůĞĚ ƉĞŽƉůĞ ďĞĐĂƵƐĞ of their 

͚ƐƉĞĐŝĂů ƐŝƚƵĂƚŝŽŶƐ ŽĨ ǀƵůŶĞƌĂďŝůŝƚǇ͛͘70 There were several voices of disquiet with regard to this 

wording at the Seminar of Quito.71 It was generally felt that this suggested that disabled people were 

͚ŝŶŚĞƌĞŶƚůǇ͛ ǀƵůŶĞƌĂďůĞ ƚŽ ŚĂƌŵ ĂŶĚ ƚŚĞƌĞĨŽƌĞ ŝŶ ŶĞĞĚ ŽĨ ƉƌŽƚĞĐƚŝŽŶ ʹ though this objection was 

mainly made about draft article 4, which concerned people with profound disabilities, rather than 

draft article 9. Even so, it was suggested at this ƉŽŝŶƚ ƚŚĂƚ ŝƐƐƵĞƐ ŽĨ ͚ ŽǀĞƌƉƌŽƚĞĐƚŝŽŶ͛ should be added 

to the text of draft article 9, recognising the problems this can cause.72 

This position suggests that people with severe or profound disabilities were seen as being ͚Ăƚ ƐƉĞĐŝĂů 
ƌŝƐŬ͛ ŽĨ ĞǆƉĞƌŝĞŶĐŝŶŐ a violation of their rights and freedoms and that specific measures were needed 

to be taken to protect them from violence and abuse.  However, it was also suggested during the 

Seminar at Quito ƚŚĂƚ ǀƵůŶĞƌĂďŝůŝƚǇ ƐŚŽƵůĚ ďĞ ƵŶĚĞƌƐƚŽŽĚ ĂƐ Ă ͚ƵŶŝǀĞƌƐĂů͛ ŝƐƐƵĞ ĂŶĚ ƚŚĂƚ ƚŚĞ ĐĂƵƐĞ 
ǁĂƐ ƚŚĞ ͚ƵŶĞǀĞŶ ĚŝƐƚƌŝďƵƚŝŽŶ ŽĨ ƌŝƐŬƐ͛ ĂŶĚ ŝŶ ƉĂƌƚŝĐƵůĂƌ ƚŚĞ ƌŝ sk of poverty.  It was argued that the 

approach to vulnerability should be to work to mitigate this risk, alongside the development of 

community and social institutions, and education ʹ with a specific focus on inclusivity.73 

This issue received relatively little discussion at the Working Group, with just a few references to the 

ƐƉĞĐŝĂů Žƌ ͚ ŚĞŝŐŚƚĞŶĞĚ͛ ǀƵůŶĞƌĂďŝůŝƚǇ ŽĨ ĚŝƐĂďůĞĚ ƉĞŽƉůĞ͕ Žƌ ƐƉĞĐŝĨŝĐ ŝŵƉĂŝƌŵĞŶƚ ŐƌŽƵƉƐ͘  However, 

the text presented for discussion at the Third Ad Hoc session suggested that disabled people should 

be seen as being at greater risk of harm, stating in draft article 12(1) that: 

 

States Parties recognize that persons with disabilities are at greater risk, both within and outside the 

home, of violence, injury or abuse, neglect or negligent treatment, maltreatment or exploitation, 

ŝŶĐůƵĚŝŶŐ ƐĞǆƵĂů ĞǆƉůŽŝƚĂƚŝŽŶ ĂŶĚ ĂďƵƐĞ͘ ΀͙΁74 

                                                                 
70 Draft article 9, Comprehensive and integral international convention to promote and protect the rights and 

dignity of persons with disabilities , Working paper by Mexico, A/AC.265/WP.1 English 
71 Compilation of proposals for a Comprehensive and Integral Convention to Promote and Protect the Rights 

and Dignity of Persons with Disabilities , A/AC.265/CRP.13, Add.1 & Add. 2.  The Seminar of Quito, or in full  the 

Américas regional seminar and workshop on norms and standards related to the rights of persons with 

disabilities and development, was one of a number of expert meetings and seminars held to discuss the idea 

of, and then the potential content of, a United Nations human rights convention on disability rights.  A full  l ist 

of the meetings can be found at <http://www.un.org/esa/socdev/enable/disglobe.htm> (accessed October 4 th, 

2017) 
72 Ibid. 
73 Ibid. 
74 Draft Article 12, United Nations Ad Hoc Committee, Working Group to draft a Comprehensive and Integral 

International Convention on the Protection and Promotion of the Rights and Dignity of Persons with 

Disabilities, Report to the Ad Hoc Committee, Annex I, (16 January, 2004) A/AC.265/2004/WG/1 

http://www.un.org/esa/socdev/enable/rights/a_ac265_2003_crp13.htm
http://www.un.org/esa/socdev/enable/rights/a_ac265_2003_crp13.htm
http://www.un.org/esa/socdev/enable/rights/a_ac265_2003_crp13_add1.htm
http://www.un.org/esa/socdev/enable/rights/a_ac265_2003_crp13_add2.htm
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The main discussion around this issue of risk was for a continued recognition that disabled people 

were at a greater risk of harm than non-disabled people, but also that some groups of disabled 

ƉĞŽƉůĞ ǁĞƌĞ ͚ ŵŽƌĞ  ͛Ăƚ ƌŝƐŬ ƚŚĂŶ ŽƚŚĞƌƐ ǁĂƐ ĞǆƉƌĞƐƐĞĚ, particularly women and children.75  The issue 

of whether disabled people were any more, or less, vulnerable to abuse than non-disabled people 

continued to be a point of discussion at the fourth session of the Ad Hoc Committee and Japan 

specifically noted that care must be taken in the drafting of the article to ensure that disabled 

ƉĞŽƉůĞ ǁĞƌĞ ŶŽƚ ĐĂƐƚ ĂƐ ͚ǀƵůŶĞƌĂďůĞ ĂŶĚ ŶĞĐĞƐƐĂƌŝůǇ ƚĂƌŐĞƚƐ ŽĨ ĂďƵƐĞ͛͘76  This reflects the disquiet 

voiced at the Seminar at Quito that the wording of the draft provisions suggested that disabled 

people were inherently vulnerable. 

At the Fifth Session of the Ad Hoc Committee, which was the last time the provisions around 

exploitation, violence and abuse were discussed in any significant detail, this issue was revisited a 

final time.  The ĨĂĐŝůŝƚĂƚŽƌ͛Ɛ ƚĞǆƚ ĚŝĚ ŝŶĐůƵĚĞ Ă ƌĞĨĞƌĞŶĐĞ ƚŽ ƚŚĞ ͚ ƉĂƌƚŝĐƵůĂƌ ǀƵůŶĞƌĂďŝůŝƚǇ  ͛ŽĨ disabled 

people in the context of armed conflict,77 and ƚŚĞ IŶƚĞƌŶĂƚŝŽŶĂů DŝƐĂďŝůŝƚǇ CĂƵĐƵƐ͛ ƐƵŐŐĞƐƚĞĚ ƚĞǆƚ 
ŝŶĐůƵĚĞĚ Ă ďƌŽĂĚĞƌ ĐůĂŝŵ͕ ƐƚĂƚŝŶŐ ŝŶ ĚƌĂĨƚ ĂƌƚŝĐůĞ ϭϮ;ϭͿ ƚŚĂƚ ͚States Parties recognize that persons with 

disabilities may be at greater risk, both within and outside the home, of all forms of violence an d 

abuse͚.78  AĚĚŝƚŝŽŶĂůůǇ͕ ƚŚĞ ŝƐƐƵĞ ŽĨ ƚŚĞ ͚ ƉĂƌƚŝĐƵůĂƌ ǀƵůŶĞƌĂďŝůŝƚǇ͛ ŽĨ ǁŽŵĞŶ ĂŶĚ ŐŝƌůƐ ǁĂƐ ƌĂŝƐĞĚ ďǇ 
Canada.  Ultimately, this position is what has been enshrined in the final text of 16(1), with the final 

part of the paragraph making particular referencĞ ƚŽ ƚŚĞ ͚ ŐĞŶĚĞƌ-ďĂƐĞĚ ĂƐƉĞĐƚƐ͛ ŽĨ ĞǆƉůŽŝƚĂƚŝŽŶ͕ 
violence and abuse.  The particular experience of harm by women and girls has also been the focus 

ŽĨ ƚŚĞ CŽŵŵŝƚƚĞĞ͛Ɛ ĞĂƌůǇ ǁŽƌŬ ŽŶ ŝŶƚĞƌƉƌĞƚĂƚŝŽŶ ŽĨ ƚŚĞ CŽŶǀĞŶƚŝŽŶ͕ ŝŶ ŝƚƐ GĞŶĞƌĂů CŽŵŵĞŶƚ ŶŽ͘ ϯ ŽŶ 
article 6.79 

The issue of the general vulnerability of disabled people was removed from the final text and there is 

no reference to any specific vulnerability of disabled people as a broad group.  That disabled people 

do experience greater levels of exploitation, violence and abuse is a fact and effectively constitutes 

the ultimate motivation for article 16.  The response of states to this increased level of harm has 

frequently been to remove disabled people from society to an institution.  However, segregating 

disabled people from society in institutions, where they cannot be seen, leads to abuse and violence, 

a point made by both New Zealand and Uganda at the Third Ad Hoc Session ʹ  thus de-

institutionalisation is an important part in removing a social cause of exploi tation, violence and 

abuse.  Even where large institutions are not used, disabled people may still be removed from the 

place of abuse to a group home or into an adult foster/guardianship placement.  While this may 

                                                                 
75 United Nations, Ad Hoc Committee, Daily summary of discussions related to article 12, Freedom from 

Violence and Abuse, (May 26 and 27, 2004), available at 

<http://www.un.org/esa/socdev/enable/rights/ahc3sum12.htm> (accessed 10th June, 2017), per Australia 

Disability Inc. 
76 United Nations Ad Hoc Committee, Daily summary of discussions related to Article 12, Freedom from 

Violence and Abuse, (August 26, 2004) available at 

<http://www.un.org/esa/socdev/enable/rights/ahc4sumart12.htm> (accessed, 10th June 2017) 
77 Facil itators Proposed Modifications on Draft Articles, draft article 12(1)(3) 

<http://www.un.org/esa/socdev/enable/rights/ahc5facil itator.htm> (accessed 6th October, 2017).  The issue of 

ĚŝƐĂďůĞĚ ƉĞŽƉůĞ͛Ɛ ǀƵůŶĞƌĂďŝůŝƚǇ ŝŶ ƐŝƚƵĂƚŝŽŶƐ ŽĨ ĂƌŵĞĚ ĐŽŶĨůŝĐƚ ǁĂƐ ĂĐƚƵĂůůǇ ǀŝƐŝƚĞĚ Ă ŶƵŵďĞƌ ŽĨ ƚŝŵĞƐ ŝŶ ƚŚĞ 
negotiations, particularly by Palestine, and did appear to be in part politically motivated in the context of the 

Israel-Palestine conflict.  Ultimately, the issue was dealt with in a separate provision, in article 11. 
78 Contributions made at the Fifth Session, NGO Comments on the Draft Text 

<http://www.un.org/esa/socdev/enable/rights/ahc5contngos.htm> (accessed October 6th, 2017) 
79 United Nations Committee on the Rights of Persons with Disabilities, General Comment on Article 6 (2016) 
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work to protect the disabled person from the immediate harm, it does little to prevent such harm 

ƌĞŽĐĐƵƌƌŝŶŐ ŝŶ ƚŚĞ ĨƵƚƵƌĞ ĂŶĚ ĂĚĚŝƚŝŽŶĂůůǇ ǁŽƌŬƐ ƚŽ ƵŶĚĞƌŵŝŶĞ ƚŚĞ ŝŶĚŝǀŝĚƵĂů͛Ɛ ŽƚŚĞƌ CŽŶǀĞŶƚŝŽŶ 
rights. 80 

The central ethos of the CRPD is ƚŚĞ ͚ƉĂƌĂĚŝŐŵ ƐŚŝĨƚ͛ ƚŽ Ă ƐŽĐŝŽ-contextual approach to disability, 

which focuses on the removal of social barriers to exclusion of disabled people from society, along 

with the social causes of harms.  81  In this context, the response to harm cannot be to consider that 

ĚŝƐĂďůĞĚ ƉĞŽƉůĞ ĂƌĞ ͚ŝŶŚĞƌĞŶƚůǇ ǀƵůŶĞƌĂďůĞ͕͛ ďƵƚ ƚo focus on what social issues may be causing the 

harm.82  In the context of a policy of greater inclusion of disabled people within society, the 

protection offered to disabled people cannot take the form of segregation. Moreover, within the 

wider aim of the Convention which is to afford disabled people equal enjoyment of rights with non-

disabled people the answer cannot be to remove rights, by removing someone from a place they 

choose to live, or from people with whom they choose to associate. 

The final text of article 16 does not retain any reference to the particular vulnerability of disabled 

ƉĞŽƉůĞ͕ ŶŽƌ Ă ƌĞĨĞƌĞŶĐĞ ƚŽ Ă ͚ŐƌĞĂƚĞƌ ƌŝƐŬ͛ ŽĨ ŚĂƌŵ͘  Iƚ ŝƐ also noticeable that the language of article 

16 is not ŽŶůǇ ĨƌĂŵĞĚ ŝŶ ƚĞƌŵƐ ŽĨ ͚ƉƌŽƚĞĐƚŝŽŶ͛, ďƵƚ ĂůƐŽ ĂĐƚŝǀĞ ͚ƉƌĞǀĞŶƚŝŽŶ͛ ĐĞŶƚƌĞĚ ĂƌŽƵŶĚ ƚŚĞ 
disabled person, suggesting that article 16 should not be interpreted as a door to out-dated, 

paternalistic models of protection.  While article 16(1) is framed iŶ ƚŚĞ ůĂŶŐƵĂŐĞ ŽĨ ͚ƉƌŽƚĞĐƚŝŽŶ͛, the 

other provisions focus around the prevention of harm and deal with the physical and psychological 

after-effects. 

The incorporation of preventative obligations into article 16 was not entirely without contest, with 

some parties considering it unnecessary repetition, while others felt that it was important to 

emphasise this aspect of state obligation.  The language of prevention appears for the first time in 

ƚŚĞ EƵƌŽƉĞĂŶ UŶŝŽŶ͛Ɛ ĚƌĂĨƚ CŽŶǀĞŶƚŝŽŶ Ăƚ ƚŚĞ TŚŝƌĚ AĚ HŽĐ ƐĞƐƐŝŽŶ ǁŝƚŚ ƌĞŐĂƌĚƐ ƚŽ ĐƌƵĞů͕ ŝŶŚƵŵĂŶ 
or degrading treatment of persons with disabilities; in contrast, the following provision around 

exploitation, violence and abuse only features a duty to protect.83  TŚĞ CŚĂŝƌ͛Ɛ ĚƌĂĨƚ ƚĞǆƚ Ăƚ ƚŚĞ TŚŝƌĚ 
Ad Hoc Session is worded in a similar way, with a phrase that has eventually survived intact through 

to the final Convention: 

States Parties shall take all  appropriate legislative, administrative, social and educational measure to 

ƉƌŽƚĞĐƚ ƉĞƌƐŽŶƐ ǁŝƚŚ ĚŝƐĂďŝůŝƚŝĞƐ ΀͙΁84 

 

                                                                 
80 Amanda Keeling͕ Ζ͚OƌŐĂŶŝƐŝŶŐ ŽďũĞĐƚƐ͛  ͗AĚƵůƚ ƐĂĨĞŐƵĂƌĚŝŶŐ ƉƌĂĐƚŝĐĞ ĂŶĚ ĂƌƚŝĐůĞ ϭϲ ŽĨ ƚŚĞ UŶŝƚĞĚ NĂƚŝŽŶƐ 
Convention on the Rights of Persons with Disabilities' (2017) 53 IŶƚ͛ů  J͘L͘Θ PƐǇĐŚŝĂƚƌǇ 77 
81 Rosemary Kayess and Philip French, 'Out of darkness into l ight?  Introducing the Convention on the Rights of 

Persons with Disabilities' (2008) 8 Human Rights Law Review 1; Gerard Quinn, Personhood & Legal Capacity: 

Perspectives on the Paradigm Shift of Article 12 CRPD (Harvard Project on Disability 2010); Rannveig 

Traustadóttir, 'Disability Studies, the Social Model and Legal Developments' in G Quinn and OM Arnardóttir 

(eds), The UN Convention on the Rights of Persons with Disabilities : European and Scandinavian Perspectives  

(Martiinus Nijhoff Publishers 2009) 
82 Andrea Hollomotz, 'Beyond 'Vulnerability': An Ecological Model Approach to Conceptualizing Risk of Sexual 

Violence against People with Learning Difficulties' (2009) 39 British Journal of Social Work 99  
83 Proposals for draft articles of the draft International Convention submitted by Ireland on behalf of the 

European Union, available at <http://www.un.org/esa/socdev/enable/rights/ahc3eu.htm> (accessed 10th June, 

2017) 
84 Article 13, Chair's Draft Elements of a Comprehensive and Integral International Convention on Protection 

and Promotion of the Rights and Dignity of Persons with Disabilities (December 2003) available at 

<http://www.un.org/esa/socdev/enable/rights/wgcontrib-chair1.htm> (accessed 10th June, 2017) 
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However, the text presented at the Working Group follows a structure similar to that of the final 

Convention provision.  Paragraph 1 concerns the protection of disabled people, but paragraph 3 

places an obligation to prevent harm through support and paragraph 4 through effective 

monitoring.85  This document formed the basis of discussion at the third session of the Ad Hoc 

Committee and during the discussion Mexico argued that the focus of article 16 should be on 

prevention of exploitation, violence and abuse, rather than just protection. Moreover, it argued that 

this should be made clear at the outset in paragraph 1, suggesting the following for what was then 

draft article 12(1): 

΀͙΁ SƚĂƚĞƐ PĂƌƚŝĞƐ ƐŚĂůů  ƚŚĞƌĞĨŽƌĞ ƚĂŬĞ Ăůů  ĂƉƉƌŽƉƌŝĂƚĞ ŵĞĂƐƵƌĞƐ ƚŽ ƉƌŽƚĞĐƚ ƉĞƌƐŽŶƐ ǁŝƚŚ ĚŝƐĂďŝůŝƚŝĞƐ͕ 
both within and outside the home, from all  forms of violence, injury or abuse, neglect or negligent 

treatment, maltreatment or exploitation, including sexual exploitation and abuse, and to prevent 

these forms of violence and abuse͘ ΀MĞǆŝĐŽ͛Ɛ ĂĚĚĞĚ ƚĞǆƚ ŝŶ ďŽůĚ΁͘86 

 

In contrast, the European Union had suggested that the text of draft article 12(3)  on prevention 

overlapped with the text in 12(1) to the extent that 12(3) could be omitted entirely.87  By the fifth 

session of the Ad Hoc Committee, the draft Convention retained a separate provision around 

ƉƌĞǀĞŶƚŝŽŶ͕ ĨĞĂƚƵƌŝŶŐ ŝŶ ƚŚĞ FĂĐŝůŝƚĂƚŽƌ͛Ɛ TĞǆƚ draft article 12(2), which at the time stated that: 

States Parties shall  also take all  appropriate measures to prevent violence and abuse by ensuring, 

inter alia, appropriate forms of assistance and support for persons with disabilities and their 

caregivers, including through the provision of information and educa tion on how to avoid, recognize 

and report instances of (violence and abuse) above.88 

 

TŚĞ ǁŽƌĚŝŶŐ ͚ƐŚĂůů ĂůƐŽ ƚĂŬĞ͛ ƌĞŵĂŝŶƐ ƚŚƌŽƵŐŚ ƚŽ ƚŚĞ ĨŝŶĂů ǀĞƌƐŝŽŶ ŽĨ ƚŚĞ CŽŶǀĞŶƚŝŽŶ͕ ĂŶĚ ƐƵŐŐĞƐƚƐ 
that the obligations to protect and to prevent are seen as linked but separate obligations on states.   

At the fourth session of the Ad Hoc Committee, Mexico had called for the addition of education and 

training to the requirements of the preventative measures, but it is not clear to whom these refer ʹ 

whether to disabled people themselves, or to their carers and families, or all three groups.89  At the 

FŝĨƚŚ AĚ HŽĐ SĞƐƐŝŽŶ ƚŚĞ CŽŽƌĚŝŶĂƚŽƌ ƌĂŝƐĞĚ ƚŚŝƐ ƋƵĞƐƚŝŽŶ͕ ĂƐŬŝŶŐ ŝĨ ƚŚĞƌĞ ƐŚŽƵůĚ ďĞ Ă ͚ŶŽƚŝŽŶ͛ ŽĨ 
educating disabled people and their families around exploitation, violence and abuse. 90 It was 

agreed that an obligation to provide support and particularly ĂĐĐĞƐƐ ƚŽ ͚ƐƵƉƉŽƌƚ ŐƌŽƵƉƐ͛ ĨŽƌ ĚŝƐĂďůĞĚ 
people was desirable, but there were questions around whether there should be a right to these 

groups for families and caregivers, linked to the more general question of their rights under the 

                                                                 
85 Draft Article 12, United Nations Ad Hoc Committee, Working Group to draft a Comprehensive and Integral 

International Convention on the Protection and Promotion of the Rights and Dignity of Persons with 
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86 Proposals to the Draft Text  ʹMexico (May 27 2004), available at 
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89 United Nations Ad Hoc Committee, Daily summary of discussions related to Article 12, Freedom from 

Violence and Abuse, (August 26, 2004) available at 

<http://www.un.org/esa/socdev/enable/rights/ahc4sumart12.htm> (accessed, 10th June 2017) 
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Convention.  In addition to this, there was a call for information around abuse in accessible formats 

ĂŶĚ ƚŚĞ IŶƚĞƌŶĂƚŝŽŶĂů DŝƐĂďŝůŝƚǇ CĂƵĐƵƐ ĐĂůůĞĚ ĨŽƌ Ă ƉƌŽǀŝƐŝŽŶ ƌĞƋƵŝƌŝŶŐ ͚ŝŶĨŽƌŵĂƚŝŽŶ͕ ƐƵƉƉŽƌƚ ĂŶĚ 
education for persons with disabilities, their families, and persons working with persons with 

ĚŝƐĂďŝůŝƚŝĞƐ ĂďŽƵƚ ŚŽǁ ƚŽ ĂǀŽŝĚ͕ ƌĞĐŽŐŶŝƐĞ  ͕ƌĞƉŽƌƚ ĂŶĚ ƐĞĞŬ ƉƌŽƚĞĐƚŝŽŶ ĨƌŽŵ ǀŝŽůĞŶĐĞ ĂŶĚ ĂďƵƐĞ͛ .91  At 

the Seventh Ad Hoc Session, the IDC representative also noted the importance of supportive 

environments in assisting disabled people to feel safe enough to disclose instances of abuse and 

called for training of professionals and families, as well as disabled people, to learn to recognise 

signs of abuse and how to report safely.92  The final text of article 16, therefore, reflects this 

discussion, with separate obligations in article 16(1) to protect and in 16(2) to prevent harm.  The 

latter obligation is phrased to emphasise that the prevention should be about enabling the disabled 

person to recognise and report harm and to be supported in doing so, rather than be removed from 

society in order to prevent harm occurring to him or her.  However, it is difficult to separate these 

two obligations, as will be seen in the discussion below of the specific state obligations under article 

16. 

 

Paragraph 1 

͚All appropriate legislative, administrative, social, education and other measures to protect͛ 
 

The first requirement in article 16(1) is that states pĂƌƚŝĞƐ ŵƵƐƚ ƚĂŬĞ ͚ Ăůů ĂƉƉƌŽƉƌŝĂƚĞ ůĞŐŝƐůĂƚŝǀĞ͕ 
administrative, social, education and other meĂƐƵƌĞƐ  ͛ƚŽ ƉƌŽƚĞĐƚ persons with disabilities.  The 

ƉŚƌĂƐĞ ͚ Ăůů ĂƉƉƌŽƉƌŝĂƚĞ ŵĞĂƐƵƌĞƐ͛ is a common phrase in international human rights instruments and 

appears elsewhere in the Convention, as well as in other paragraphs of article 16.  The phrasing in 

article 16 echoes that found in article 19 CRC and it is clear that article 16 intends the scope of the 

protective measures it requires to be very broad, ranging across a number of spheres of state 

responsibility.  This is not something to be confined to the criminal justice process, but must be 

ĞǆƉĂŶĚĞĚ ŝŶƚŽ ƐŽĐŝĂů  ͕ĞĚƵĐĂƚŝŽŶ ĂŶĚ ͚ ŽƚŚĞƌ  ͛ŵĞĂƐƵƌĞƐ͘   TŚĞ ǁŽƌĚ ͚ ĂƉƉƌŽƉƌŝĂƚĞ͛ ƐŚŽƵůĚ ŶŽƚ ďĞ ƚĂŬĞŶ 
to mean that some forms of exploitation, violence or abuse are permissible. 

The scope in paragraph 1 is notably more expansive than the similar wording in article 2 of the 

Convention Against Torture, which refers to the need for ͚ ĞĨĨĞĐƚŝǀĞ ůĞŐŝƐůĂƚŝǀĞ͕ ĂĚŵŝŶŝƐƚƌĂƚŝǀĞ͕ 
ũƵĚŝĐŝĂů Žƌ ŽƚŚĞƌ ŵĞĂƐƵƌĞƐ͛ to prevent torture.93 Neither that list, nor the one in article 16 CRPD, are 

intended to be ĞǆŚĂƵƐƚŝǀĞ͕ ĂůůŽǁŝŶŐ ĨŽƌ ͚ ŽƚŚĞƌ ŵĞĂƐƵƌĞƐ  ͛ƚŽ ďĞ ŝŶĐůƵĚĞĚ. Even so, interpretations 

concerning the right to be free from torture, cruel, inhuman or degrading treatment or punishment 

have generally focused on issues such as the judicial oversight of arrest and detention94 and 

monitoring of places of detention95, ƌĂƚŚĞƌ ƚŚĂŶ ͚ ŽƚŚĞƌ ŵĞĂƐƵƌĞƐ͛.  That said, the United Nations has 

                                                                 
91 Contributions made at the Fifth Session, NGO Comments on the Draft Text, International Disability Caucus, 

draft article 12(e), <http://www.un.org/esa/socdev/enable/rights/ahc5contngos.htm> (accessed October 6th, 

2017) 
92 United Nations Ad Hoc Committee on the Rights of Persons with Disabilities, Summary of Daily Discussions 

at the Seventh Session, (19 January, 2006), available at 

<http://www.un.org/esa/socdev/enable/rights/ahc7sum19jan.htm> (accessed 10th June, 2017) 
93 Article 2(1), United Nations Convention Against Torture, and Other Cruel, Inhuman or Degrading Treatment 

or Punishment, UN Doc. A/RES/39/46 
94 For example, see General Comment no. 2 (Committee on the Prevention of Torture, General Comment no. 

2, UN Doc CAT/C/GC/2, 24 January, 2008) 
95 This has included a focus on healthcare settings, however  ʹsee for example Juan E MéŶĚĞǌ͕ ͚‘ĞƉŽƌƚ ŽĨ ƚŚĞ 
SƉĞĐŝĂů ‘ĂƉƉŽƌƚĞƵƌ ŽŶ ƚŽƌƚƵƌĞ ĂŶĚ ŽƚŚĞƌ ĐƌƵĞů͕ ŝŶŚƵŵĂŶ Žƌ ĚĞŐƌĂĚŝŶŐ ƚƌĞĂƚŵĞŶƚ Žƌ ƉƵŶŝƐŚŵĞŶƚ͛ UN DŽĐ 
A/HRC/22/52 1 February, 2013 
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recommended both professional training and the promotion of public awareness as key issues in the 

prevention of torture,96 thus the scope of the preventative obligations under article 16 CRPD retain a 

significant overlap with obligations to prevent torture in article 15 CRPD. 

There is little guidance from the CRPD Committee as to the extent to which the obligations in 

paragraph 1 of article 16 extend beyond legislative and administrative elements, as the concluding 

observations available to date have primarily focused on these first two.  A common observation has 

been the lack of evidence of any legislative or policy framework dealing with the exploitation of, or 

abuse or violence aimed at, disabled people.97  Equally, the committee has criticised the lack of 

sufficient funding for any such strategies.98  Given the significant overlap with article 15 CRPD - and 

the clear derived nature of article 16 from classic prohibitions on torture - the right to freedom from 

exploitation, violence and abuse should be seen as a civil and political right and therefore not subject 

to progressive realisation.99  It is clear from the concluding observations currently available that the 

Committee is setting a high standard of expected state action, praising some states for the measures 

they have taken thus far, but still requiring further action.  For example, Austria was praised for the 

work of its Ombudsman investigating institutional mistreatment, but the Committee remained 

concerned at the number of continued reports of exploitation, violence and abuse of disabled 

people, recommending ͚ĨƵƌƚŚĞƌ ŵĞĂƐƵƌĞƐ͛ ďĞ ƚĂŬĞŶ ƚŽ ƉƌŽƚĞĐƚ ĚŝƐĂďůĞĚ ƉĞŽƉůĞ ĨƌŽŵ ĞǆƉůŽŝƚĂƚŝŽŶ͕ 
violence and abuse.100   

͚Within and outside the home͛ 
 

Paragraph 1 goes on to state that the obligation to protect disabled people from exploitation, 

violence and abuse applies both ͚ ǁŝƚŚŝŶ ĂŶĚ ŽƵƚƐŝĚĞ ƚŚĞ ŚŽŵĞ͛͘  This obligation is to be welcomed, 

as while disabled people certainly experience violence and abuse within institutional settings, there 

is also a significant amount of abuse outside of these environments. However, the ethos of the 

CŽŶǀĞŶƚŝŽŶ ŝƐ ƚŽ ŵŽǀĞ ĂǁĂǇ ĨƌŽŵ ƚŚĞ ͚ ŽůĚ͛ ƉĂƌĂĚŝŐŵƐ ŽĨ ŚŽǁ ĚŝƐĂďůĞĚ ƉĞŽƉůĞ ǁĞƌĞ ĐŽŶĐĞƉƚƵĂůŝƐĞĚ 
in law and treated by the state. On this basis, the requirement that disabled people be protected in 

their homes as well as institutions should be carefully read. The provision, as is the case with the 

entirety of article 16, is clearly responding to the high level of recorded and/or reported violence 

                                                                 
96 Barbara Bernath, ͚Preventing Torture: An Operational Guide for National Human Rights Institutions ͛, 
HR/PUB/10/1 (OHCHR, APT and AFP, 2010) 
97 C‘PD CŽŶĐů OďƐ  ͗CP‘D CŽŵŵŝƚƚĞĞ͕ ͚CŽŶĐůƵĚŝŶŐ ŽďƐĞƌǀĂƚŝŽŶƐ ŽŶ ƚŚĞ ŝŶŝƚŝĂů ƌĞƉŽƌƚ ŽĨ ƚŚĞ CǌĞĐŚ ‘ĞƉƵďůŝĐ͛ UN 
DŽĐ C‘PDͬCͬC)EͬCOͬϭ ;͕ ƉĂƌĂ ϯϱ  ͖͚CŽŶĐůƵĚŝŶŐ ŽďƐĞƌǀĂƚŝŽŶƐ ŽŶ ƚŚĞ ŝŶŝƚŝĂů ƌĞƉŽƌƚ ŽĨ Eů SĂůǀĂĚŽƌ͕͛ UN DŽĐ 
C‘PDͬCͬSLVͬCOͬϭ ;ϴ OĐƚŽďĞƌ ϮϬϭϯͿ ƉĂƌĂ ϯϱ  ͖͚CŽŶĐůƵĚŝŶŐ ŽďƐĞƌǀĂƚŝŽŶƐ ŽŶ ƚŚĞ ŝŶŝƚŝĂů ƌĞƉŽƌƚ ŽĨ GĂďŽŶ͕͛ UN DŽĐ 
C‘PDͬCͬGABͬCOͬϭ ;Ϯ OĐƚŽďĞƌ ϮϬϭϱͿ ƉĂƌĂ ϯϴ  ͖͚ CŽŶĐůƵĚŝŶŐ ŽďƐĞƌǀĂƚŝŽŶƐ ŽŶ ƚŚĞ ŝŶŝƚŝĂů ƌĞƉŽƌƚ ŽĨ GĞƌŵĂŶǇ͕͛ UN 
DŽĐ C‘PDͬCͬDEUͬCOͬϭ ;ϭϯ MĂǇ ϮϬϭϱͿ ƉĂƌĂ ϯϱ  ͖͚ CŽŶĐůƵĚŝŶŐ ŽďƐĞƌǀĂƚŝŽŶƐ ŽŶ ƚŚĞ ŝŶŝƚŝĂů ƌĞƉŽƌƚ ŽĨ KĞŶǇĂ͕͛ UN 
DŽĐ C‘PDͬCͬKENͬCOͬϭ ;ϯϬ SĞƉƚĞŵďĞƌ ϮϬϭϱͿ ƉĂƌĂ ϯϭ  ͖͚CŽŶĐůƵĚŝŶŐ ŽďƐĞƌǀĂƚŝŽŶƐ ŽŶ ƚŚĞ ŝŶŝƚŝĂů ƌĞƉŽ rt of 

PĂƌĂŐƵĂǇ͕͛ UN DŽĐ C‘PDͬCͬP‘YͬCOͬϭ ;ϭϱ MĂǇ ϮϬϭϯͿ ƉĂƌĂ ϰϬ  ͖͚ CŽŶĐůƵĚŝŶŐ ŽďƐĞƌǀĂƚŝŽŶƐ ŽŶ ƚŚĞ ŝŶŝƚŝĂů ƌĞƉŽƌƚ ŽĨ 
QĂƚĂƌ͕͛ UN DŽĐ C‘PDͬCͬQATͬCOͬϭ ;Ϯ OĐƚŽďĞƌ ϮϬϭϱͿ ƉĂƌĂƐ ϯϭ -32 
98 C‘PD CŽŶĐů OďƐ  ͗CP‘D CŽŵŵŝƚƚĞĞ͕ ͚CŽŶĐůƵĚŝŶŐ OďƐĞƌǀĂƚŝŽŶƐ ŽŶ ƚŚĞ ŝŶŝƚŝĂů ƌĞƉŽƌƚ ŽĨ  KĞŶǇĂ͕͛ UN DŽĐ 
CRPD/C/KEN/CO/1 (30 September 2015) para 31 
99 This is also true of article 19 CRC; see United Nations Committee on the Rights of the Child, General 

Comment no. 13 UN Doc CRC/C/GC/13 para 73 
100 C‘PD CŽŶĐů OďƐ  ͗CP‘D CŽŵŵŝƚƚĞĞ͕ ͚CŽŶĐůƵĚŝŶŐ OďƐĞƌǀĂƚŝŽŶƐ ŽŶ ƚŚĞ ŝŶŝƚŝĂů ƌĞƉŽƌƚ ŽĨ AƵƐƚƌŝĂ͛ UN DŽĐ 
CRPD/C/AUT/CO/1 (30 September 2013) para 35 
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against disabled people,101 a significant amount of it domestic, but this should not be seen as an 

opening to allow or continue paternalistic protective practises. 

NŽƚĂďůǇ ĂďƐĞŶƚ ĨƌŽŵ ƚŚĞ ƚĞǆƚ ŽĨ ĂƌƚŝĐůĞ ϭϲ ŝƐ ƚŚĞ ƉŚƌĂƐĞ ͚ŽŶ ĂŶ ĞƋƵĂů ďĂƐŝƐ ǁŝƚŚ ŽƚŚĞƌƐ͛ , which 

appears in almost every other substantive right in the Convention,102 and is reflective of the 

mandate of the Ad Hoc Committee to clearly restate existing human rights in the context of, and 

with specific application to, disabled people.  The absence of the phrase from article 16 could be 

ƵŶĚĞƌƐƚŽŽĚ ƚŽ ƐƵŐŐĞƐƚ ƚŚĂƚ ĚŝƐĂďůĞĚ ƉĞŽƉůĞ ŵƵƐƚ ďĞ ƚƌĞĂƚĞĚ ͚ ĚŝĨĨĞƌĞŶƚůǇ͛  from non-disabled people 

with regards to protection and in particular as an argument for intrusion into their private lives.  

However, such an interpretation needs to pay heed to both the wider construction of article 16 and 

the Convention as a whole. An important aim of the Convention is to work towards a greater 

inclusion of disabled people in society, as full citizens; the response to a higher risk of harm, 

therefore, cannot be to isolate or exclude disabled people from society, but work to integrate them 

ʹ obligations placed on states in the context of exploitation, violence and abuse by article 16(4).  The 

ĂďƐĞŶĐĞ ŽĨ ƚŚĞ ƉŚƌĂƐĞ ͚ŽŶ ĂŶ ĞƋƵĂů ďĂƐŝƐ ǁŝƚŚ ŽƚŚĞƌƐ͛ ƌĞĨůĞĐƚƐ ƚŚĞ ŐƌĞĂƚĞƌ ĞǆƉĞƌŝĞŶĐĞ ďǇ ĚŝƐĂďůĞĚ 
people of exploitation, violence and abuse and the need for specific protective mechanisms that 

recognise the close relationships of care; but it does not call for other rights to be removed or 

diminished in the process. 

As was discussed earlier in this chapter, there was discussion during the negotiations of how the idea 

of harm and vulnerability should be conceptualised in the Convention and early versions of what 

became article 16 had specific phrases suggesting that disabled people were at an increased risk of 

harm.  In many ways, there is surprisingly little opposition recorded on this position from the DPOs 

present, but it is notable that no such phrase exists in the final text.  As Bartlett and Schulze have 

recently observed,103 article 16 cannot be read in isolation and it makes little sense to see the 

provision as opening a door into out-dated and disempowering protective mechanisms ʹ as New 

)ĞĂůĂŶĚ ĐĂůůĞĚ ĨŽƌ ĚƵƌŝŶŐ ƚŚĞ ŶĞŐŽƚŝĂƚŝŽŶƐ͕ ĂƌƚŝĐůĞ ϭϲ ƌĞƋƵŝƌĞƐ ũƵƐƚ ĂƐ ŵƵĐŚ Ă ͚ƉĂƌĂĚŝŐŵ ƐŚŝĨƚ͛ ĂƐ ĂŶǇ 
other provision. 

TŚĞ CŽŵŵŝƚƚĞĞ͛Ɛ ƌĞƐƉŽŶƐĞ ƚŽ ƚŚŝƐ ŝƐƐƵĞ  ͕ƉĂrticularly around the issue of domestic violence, has been 

to require states parties to integrate disability issues into their wider strategies and to set up 

detection mechanisms,104 both for within family and institutional environments.   As has been 

observed recently,105 establishing these mechanisms will require a careful balance on the part of 

member states to ensure that rights are fully protected.  TŚĞ ĂďƐĞŶĐĞ ŽĨ ƚŚĞ ƉŚƌĂƐĞ ͚ ĞƋƵĂů ďĂƐŝƐ ǁŝƚŚ 
                                                                 
101 See, for example, the collection of studies from around the globe, reported in the special issue of the 

Journal of Interpersonal Violence, Violence Against People with Disability, (2014) 29(17), and the l iterature 

cited in footnotes 2-5 above. 
102 In the Preamble, para. (e) and (r), Articles 1, 3, 9(1), 10, 12(2), 13(1), 14(1) and (2), 15(2), 17, 18(1), 19(a), 

21, 22(2), 23(1), 24(1) and (2), 27, 29, 30 
103 Peter Bartlett and Marianne Schulze, 'Urgently awaiting implementation: The right to be free from 

exploitation, violence and abuse in Article 16 of the Convention on the Rights of Persons with Disabilities 

(CRPD)' (2017) 53 IŶƚ͛ů  J͘L͘Θ PƐǇĐŚŝĂƚƌǇ 2 
104 CRPD Concl  OďƐ  ͗CP‘D CŽŵŵŝƚƚĞĞ͕ ͚CŽŶĐůƵĚŝŶŐ OďƐĞƌǀĂƚŝŽŶƐ ŽŶ ƚŚĞ ŝŶŝƚŝĂů ƌĞƉŽƌƚ ŽĨ EĐƵĂĚŽƌ͛  UN Doc 

CRPD/E/ECU/CO/1 (27 October 2014)  para 31 
105 Peter Bartlett and Marianne Schulze, 'Urgently awaiting implementation: The right to be free from 

exploitation, violence and abuse in Article 16 of the Convention on the Rights of Persons with Disabilities 

(CRPD)' (2017) 53 IŶƚ͛ů  J͘L͘Θ Psychiatry 2; Eil ionoir Flynn and Anna Arstein-Kerslake, 'State intervention in the 

l ives of people with disabilities: the case for a disability-neutral framework' (2017) 13 Int JLC 39; Judy Laing, 

'Preventing violence, exploitation and abuse of persons with mental disabilities: Exploring the monitoring 

implications of Article 16 of the United Nations Convention on the Rights of Persons with Disa bilities' (2017) 53 

Int͛ů  J͘L͘Θ Psychiatry 27 
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ŽƚŚĞƌƐ͛ ĚŽĞƐ ĂůůŽǁ ĨŽƌ ĚŝĨĨĞƌĞŶƚ ƉƌŽƚĞĐƚŝǀĞ ŵĞĂƐƵƌĞƐ ĨŽƌ ĚŝƐĂďůĞĚ  people, but these must be 

responsive to the specific harms that disabled people experience, and not contribute to further 

harm or the restriction of other rights in the Convention. 

͚All forms of exploitation, violence and abuse, including their gender-based aspects͛ 
 

As was discussed earlier in this chapter, the definition of the scope of article 16 in the text of the 

article was debated ʹ  but was dominated by the disagreement around the issue of involuntary 

detention and treatment.  As has recently been noted by Bartlett and Schulze, this focus  

overshadowed the need to discuss more precisely the scope and types of harms encompassed under 

article 16, and in particular how it should be differentiated (if at all) from the right in article 15 CRPD 

to be free from torture, cruel, or inhuman or degrading treatment or punishment.106  While much of 

the treatment which falls within the scope of article 16 is not torture, much of it could be caught by 

͚ĐƌƵĞů͕ ŝŶŚƵŵĂŶ Žƌ ĚĞŐƌĂĚŝŶŐ ƚƌĞĂƚŵĞŶƚ Žƌ ƉƵŶŝƐŚŵĞŶƚ͛ ŐŝǀĞŶ ƚŚĞ ŝŶƚĞƌƉƌĞƚĂƚŝŽŶ ŽĨ ƚŚĂƚ ƉƌŽǀŝƐŝŽŶ ŝŶ 
other spheres of international human rights law.  The Committee have not maintained a clear line 

between the two provisions.  In considering the interaction of article 6 with the rest of the 

Convention in General Comment no. 3,107 the Committee did not consider the relationship with 

article 15, but focus rather on article 16, to capture abuse and violence against disabled women.  In 

General Comment no. 1, however, it is clear that article 15 and 16 (along with article 17) are seen to 

overlap significantly when it comĞƐ ƚŽ ƚŚĞ ŝƐƐƵĞ ŽĨ ͚ forced treatment by psychiatric and other health 

ĂŶĚ ŵĞĚŝĐĂů ƉƌŽĨĞƐƐŝŽŶĂůƐ͕͛  ǀŝĞǁŝŶŐ ƐƵĐŚ ĐŽŶĚƵĐƚ ĂƐ ďĞŝŶŐ Ă ǀŝŽůĂƚŝŽŶ ŽĨ Ăůů ƚŚƌĞĞ ĂƌƚŝĐůĞƐ͘ 

Article 16 does, however, have the potential to be broader than article 15, covering financial  abuse, 

along with conduct such as trafficking and economic exploitation, which have struggled to find 

accommodation within traditional prohibitions on torture.  The wording that was retained in article 

16(1) is open-ended  ͕ƌĞĨĞƌƌŝŶŐ ƚŽ ͚ Ăůů ĨŽƌŵƐ ŽĨ ĞǆƉůŽŝƚĂƚŝŽŶ͕ ǀŝŽůĞŶĐĞ ĂŶĚ ĂďƵƐĞ͕͛ although Bartlett 

and Schulze argue that the list of harms proposed by Mexico at the third session of the Ad Hoc 

Committee ƐŚŽƵůĚ͕ ͚ Ăƚ Ă ŵŝŶŝŵƵŵ͕͛ ƉƌŽǀŝĚĞ Ă ƐƚĂƌƚŝŶŐ ƉŽŝŶƚ ĨŽƌ ĚĞƚĞƌŵŝŶŝŶŐ ƚŚĞ scope of the harms 

encompassed within article 16.  TŚĞƐĞ ǁĞƌĞ ͚ abandonment, violence, injury or mental or physical 

abuse, neglect or negligent treatment, maltreatment or exploitation, including sexual and economic 

exploitation and abuse͛͘108  Determining which of these types of harms fall within the separate 

categories of ͚ ĞǆƉůŽŝƚĂƚŝŽŶ͕͛  ͚ ǀŝŽůĞŶĐĞ  ͛ĂŶĚ ͚ ĂďƵƐĞ͕͛ ĂŶĚ ƉƌŽǀŝĚŝŶŐ ƐĞƉĂƌĂƚĞ definitions for each, is not 

a simple task.  The Committee has not attempted to separate the categories methodically in 

concluding observations, and there is no evidence in the travaux of the intentions of the drafters. 

However, in its Concluding Observations, the Committee has considered a number of  harms to fall 

within its remit, many of them falling within the scope of this list.  Domestic violence, as will be 

discussed, has been a key focus, but there has also been particular reference to the abandonment of 

children and their subsequent economic exploitation as beggars by criminal gangs,109 alongside 

                                                                 
106 Peter Bartlett and Marianne Schulze, 'Urgently awaiting implementation: The right to be free from 

exploitation, violence and abuse in Article 16 of the Convention on the Rights of Persons with Disabilities 

(CRPD)' (2017) 53 Int͛ů  J͘L͘Θ Psychiatry 2, 5 
107 United Nations Committee on the Rights of Persons with Disabilities, General Comment on Article 6 (2016) 

CRPD/C/GC/3 
108 Ibid. 
109 C‘PD CŽŶĐů OďƐ  ͗CP‘D CŽŵŵŝƚƚĞĞ͕ ͚CŽŶĐůƵĚŝŶŐ OďƐĞƌǀĂƚŝŽŶƐ ŽŶ ƚŚĞ ŝŶŝƚŝĂů ƌĞƉŽƌƚ ŽĨ  El Salvador͛ ƉĂƌĂ ϯϱ;ĞͿ 
and 36(e), UN Doc CRPD/C/SLV/CO/1; ͚CŽŶĐůƵĚŝŶŐ OďƐĞƌǀĂƚŝŽŶƐ ŽŶ ƚŚĞ ŝŶŝƚŝĂů ƌĞƉŽƌƚ ŽĨ Kenya, UN Doc 

CRPD/C/KEN/CO/1 (30 September 2015) para 31(b), 32(c); ͚CŽŶĐůƵĚŝŶŐ ŽďƐĞƌǀĂƚŝŽŶƐ ŽŶ ƚŚĞ ŝŶŝƚŝĂů ƌĞƉŽƌƚ ŽĨ 

Paraguay͛ UN Doc CRPD/C/PRY/CO/1 (15 May 2013) para 43 
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physical and sexual abuse in the context of institutions. 110  The Committee has also given an 

indication of the breadth of article 16 in General Comment no. 3 on article 6 CRPD and the rights of 

disabled women and girls. In considering how that right interacted with article 16, the Committee 

provided a long, non-exhaustive list of the types of harm that women and girls may experience, 

which would fall within article 16.111  These included physical and sexual violence, but also other ʹ 

perhaps more subtle, or controlling ʹ behaviour, specifically linked to disability, such as restricting 

access to communication aids, or other assistive devices, such as ramps or wheelchairs, as well as 

the removal of, or refusal to provide care and other supports that enable and assist independent 

living. This demonstrates the specific harms related to disability and the relationships of care  that 

require a specific response in developing policies which protect disable d people ʹ rather than 

ŶĞĐĞƐƐĂƌŝůǇ ƚƌĞĂƚŝŶŐ ƚŚĞŵ ŽŶ ĂŶ ͚ ĞƋƵĂů ďĂƐŝƐ ǁŝƚŚ ŽƚŚĞƌƐ͛ ĂŶĚ ĂƐƐƵŵŝŶŐ ƚŚĂƚ ŵĂŝŶƐƚƌĞĂŵ ƉŽůŝĐŝĞƐ ǁŝůů 
be sufficient. 

TŚĞ ƌĞĨĞƌĞŶĐĞ ƚŽ ƚŚĞ ͚ŐĞŶĚĞƌ-ďĂƐĞĚ͛ ĂƐƉĞĐƚƐ ŽĨ ŚĂƌŵ ŝŶ ƚŚĞ ĨŝŶĂů ƉĂƌƚ ŽĨ ƉĂƌĂŐƌĂƉŚ ϭ ŚĂƐ ďĞĞŶ Ă 
significant focus of the Committee͛s concluding observations, where it has noted three problems.  

Firstly, that there is a lack of clear legislation or policy on violence against women in general, 112 or 

where there are measures, these do not include or make provision for disabled women.113  Secondly, 

that there is frequently insufficient funding allocated to the development of a coherent strategy, 

including protective measures such as shelters and legal advice.114  Finally, where these protective 

measures do exist, they are often not sufficiently accessible for disabled women.115  The Committee 

has therefore called for legislation and policy where it is absent, such that recognises the needs of 

disabled women, and applied in such a manner that protective measures are put in place and that 

they are made accessible.116 The strategies which the Committee has called for demonstrate the 

holistic nature of article 16, in that effective protection requires consideration of early detection and 

prevention, alongside support for recovery and legal remedies that include compensation and 

reparations, as well as accessible services should harm occur, such as shelters and counselling.  This 

spans across the demands of every provision of article 16. 

 

                                                                 
110 For example, see ͚CŽŶĐůƵĚŝŶŐ Žbservations on the initial report of Germany͛, UN Doc CRPD/C/DEU/CO/1 

para 35; ͚Concluding observations on the initial report of Moldova͛, UN Doc CRPD/C/CMDA/CO/1 (18 May 

2017) para 32 
111 United Nations Committee on the Rights of Persons with Disabilities, General Comment on Article 6 (2016) 

UN Doc CRPD/C/GC/3, para 31 
112 C‘PD CŽŶĐů OďƐ  ͗CP‘D CŽŵŵŝƚƚĞĞ͕ ͚CŽŶĐůƵĚŝŶŐ ŽďƐĞƌǀĂƚŝŽŶƐ ŽŶ ƚŚĞ ŝŶŝƚŝĂů ƌĞƉŽƌƚ ŽĨ  the CŽŽŬ IƐůĂŶĚƐ͕͛ UN 
Doc CRPD/C/COK/COͬϭ ;ϭϱ MĂǇ ϮϬϭϱͿ ƉĂƌĂ ϯϬ  ͖͚CŽŶĐůƵĚŝŶŐ ŽďƐĞƌǀĂƚŝŽŶƐ ŽŶ ƚŚĞ ŝŶŝƚŝĂů ƌĞƉŽƌƚ ŽĨ CŽƐƚĂ ‘ŝĐĂ͛ UN 
DŽĐ C‘PDͬCͬC‘IͬCOͬϭ ;ϭϮ MĂǇ ϮϬϭϰͿ ƉĂƌĂ ϯϱ  ͖͚CŽŶĐůƵĚŝŶŐ ŽďƐĞƌǀĂƚŝŽŶƐ ŽŶ ƚŚĞ ŝŶŝƚŝĂů ƌĞƉŽƌƚ ŽĨ  Eů SĂůǀĂĚŽƌ͕͛ 
CRPD/C/SLV/CO/1 (8 October 2013) para 35 
113 CRPD Concl Obs: CP‘D CŽŵŵŝƚƚĞĞ͕ ͚CŽŶĐůƵĚŝŶŐ ŽďƐĞƌǀĂƚŝŽŶƐ ŽŶ ƚŚĞ ŝŶŝƚŝĂů ƌĞƉŽƌƚ ŽĨ  the CǌĞĐŚ ‘ĞƉƵďůŝĐ͛ 
CRPD/C/CZE/CO/1 (15 May 2015) para 34-35; Concluding observations on the initial report of the GĂďŽŶ͛ 
C‘PDͬCͬGABͬCOͬϭ ;Ϯ OĐƚŽďĞƌ ϮϬϭϱͿ ƉĂƌĂ ϯϴ  ͖͚ CŽŶĐůƵĚŝŶŐ ŽďƐĞƌǀĂƚŝŽŶƐ on the initial report of TƵŶŝƐŝĂ͛ UN DŽĐ 
CRPD/C/TUN/CO/1 (13 May 2011) para 26 
114 C‘PD CŽŶĐů OďƐ  ͗CP‘D CŽŵŵŝƚƚĞĞ͕ ͚CŽŶĐůƵĚŝŶŐ ŽďƐĞƌǀĂƚŝŽŶƐ ŽŶ ƚŚĞ ŝŶŝƚŝĂů ƌĞƉŽƌƚ ŽĨ  GĞƌŵĂŶǇ͛ UN DŽĐ 
CRPD/C/DEU/CO/1 (13 May 2015) para 36 
115 CRPD Concl Obs  ͗CP‘D CŽŵŵŝƚƚĞĞ͕ ͚CŽŶĐůƵĚŝŶŐ ŽďƐĞƌǀĂƚŝŽŶƐ ŽŶ ƚŚĞ ŝŶŝƚŝĂů ƌĞƉŽƌƚ ŽĨ Kenya UN Doc 

CRPD/C/KEN/CO/1 (30 September 2015) para 31(c); ͚CŽŶĐůƵĚŝŶŐ ŽďƐĞƌǀĂƚŝŽŶƐ ŽŶ ƚŚĞ ŝŶŝƚŝĂů ƌĞƉŽƌƚ ŽĨ Hungary 

UN Doc CRPD/C/CHUN/CO/1 (22 October 2012) para 32; ͚ CŽŶĐůƵĚŝŶŐ ŽďƐĞƌǀations on the initial report of 

Mongolia͛ UN DŽĐ CRPD/C/MNG/CO/1 (13 May 2015) para 27 
116 See, for example, CRPD Concl Obs: CRPD Committee, ͚CŽŶĐůƵĚŝŶŐ ŽďƐĞƌǀĂƚŝŽŶƐ ŽŶ ƚŚĞ ŝŶŝƚŝĂů ƌĞƉŽƌƚ ŽĨ 
ƚŚĞ UŶŝƚĞĚ AƌĂď EŵŝƌĂƚĞƐ͛ UN DŽĐ CRPD/C/ARE/CO/1 (3 October 2016) para 32 
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Paragraph 2 

 

Paragraph 2 begins to expand the obligations on states parties and, in particular, makes it clear that 

the obligations to protect disabled people from exploitation, violence and abuse should work to 

prevent such treatment.  This obligation is framed as additional to the obligation to protect in 

paragraph 1, but separating the two is difficult, particularly given the expansive focus of the 

measures required in paragraph 1. 

The similar wording of a protective obligation in article 19 CRC is also followed by a second 

paragraph that expands the obligation to ƉƌŽǀŝĚĞ ĂĚĞƋƵĂƚĞ ĐĂƌĞ ĂŶĚ ƐƵƉƉŽƌƚ͕ ͚ as well as for other 

ĨŽƌŵƐ ŽĨ ƉƌĞǀĞŶƚŝŽŶ͛͘  In General Comment no. 13 on article 19 CRC, the CRC Committee notes that 

ĞĨĨĞĐƚŝǀĞ ĐŚŝůĚ ƉƌŽƚĞĐƚŝŽŶ ƐŚŽƵůĚ ďĞŐŝŶ ǁŝƚŚ ͚ ƉƌŽĂĐƚŝǀĞ ƉƌĞǀĞŶƚŝŽŶ͖͛117 article 16 CRPD should be seen 

in the same way and paragraphs 1 and 2 should be seen as related.  The importance of paragraph 2 

is the way in which the prevention is outlined; rather than harm being prevented by disabled people 

being segregated from society, the obligation on states is to provide support and assistance to 

enable disabled people to remain safely within communities. 

 

PƌĞǀĞŶƚĂƚŝǀĞ ŵĞĂƐƵƌĞƐ͕ ĞŶƐƵƌŝŶŐ ͚ ĂƉƉƌŽƉƌŝĂƚĞ ŐĞŶĚĞƌ- and age-ƐĞŶƐŝƚŝǀĞ ĂƐƐŝƐƚĂŶĐĞ ĂŶĚ ƐƵƉƉŽƌƚ͛ 
 

As with article 16(1), 16(2) requires sƚĂƚĞƐ ƚŽ ƚĂŬĞ ͚ Ăůů ĂƉƉƌŽƉƌŝĂƚĞ ŵĞĂƐƵƌĞƐ͛, this time in relation to 

preventing, rather than protecting, from all forms of exploitation, violence and abuse.  While these 

two provisions are situated in separate paragraphs, it is notable in the concluding observations that 

ŝƚ ŝƐ ĚŝĨĨŝĐƵůƚ ƚŽ ĂƐĐƌŝďĞ ƚŚĞ CŽŵŵŝƚƚĞĞ͛Ɛ ƌĞĐŽŵŵĞŶĚĂƚŝŽŶƐ ƚŽ ŽŶĞ ƉĂƌĂŐƌĂƉŚ Žƌ ƚŚĞ ŽƚŚĞƌ .118  Thus, 

while they are conceived as two separate obligations in the text of the Convention, the 

͚ƉƌĞǀĞŶƚĂƚŝǀĞ͛ ĂƐƉĞĐƚ ŽĨ ĂƌƚŝĐůĞ ϭϲ;ϮͿ ŝƐ often ŬĞǇ ƚŽ ƚŚĞ CŽŵŵŝƚƚĞĞ͛Ɛ ƵŶĚĞƌƐƚĂŶĚŝŶŐ ŽĨ ĞĨĨĞĐƚŝǀĞ 
protection mechanisms.119 

As discussed above with regards to paragraph one, the precise legislative, administrative, social, 

educational and other measures required by article 16(1) are left open ʹ and particularly in respect 

of the social and educational aspects their content is undefined, with little guidance from the 

travaux preparatoires.  In contrast, paragraph 2 is more detailed, and forms of  ͚ĂƉƉƌŽƉƌŝĂƚĞ 
ŵĞĂƐƵƌĞƐ͛ are suggested.  The ones specifically named are those that were discussed in the 

negotiations on the Convention ʹ specifically forms of assistance and support for both disabled 

people and their families and caregivers, which may take the form of ͚ƚŚĞ ƉƌŽǀŝƐŝŽŶ ŽĨ ŝŶĨŽƌŵĂƚŝŽŶ 
and education on how to avoid, recognize and report instances of explŽŝƚĂƚŝŽŶ͕ ǀŝŽůĞŶĐĞ ĂŶĚ ĂďƵƐĞ͛͘ 
 

This formulation of prevention is important, as it suggests a more modern approach to protecting 

disabled people from harm that works to empower them to safeguard themselves rather than 

                                                                 
117 United Nations Committee on the Rights of the Child, General Comment no. 13 CRC/C/GC/13, para 46 
118 FŽƌ ĞǆĂŵƉůĞ͕ ƚŚĞ ĐŽŶĐůƵĚŝŶŐ ŽďƐĞƌǀĂƚŝŽŶ ĨŽƌ KĞŶǇĂ ŵĂŬĞƐ ŝƚ ĐůĞĂƌ ƚŚĂƚ Ă ƐĐŚĞŵĞ ŽĨ ƉƌŽƚĞĐƚŝŽŶ ͚ŵƵƐƚ ŝŶĐůƵĚĞ 
ƉƌĞǀĞŶƚŝŽŶ͛ ;C‘PD CŽŶĐů OďƐ  ͗C‘PD CŽŵŵŝƚƚĞĞ͕ ͚CŽŶĐůƵĚŝŶŐ OďƐĞƌǀĂƚŝŽŶƐ ŽŶ ƚŚĞ ŝŶŝƚŝĂů ƌĞƉŽƌƚ ŽĨ Kenya͛ UN 
Doc CRPD/C/KEN/CO/1 (30 September 2015) para 32).  The concluding observation for Hungary does not 

ŵĞŶƚŝŽŶ ƚŚĞ ǁŽƌĚ ͚ƉƌĞǀĞŶƚŝŽŶ͕͛ ƌĞƋƵŝƌŝŶŐ ŽŶůǇ ƚŚĂƚ ͚ĞĨĨĞĐƚŝǀĞ ŵĞĂƐƵƌĞƐ ƚŽ ĞŶƐƵƌ Ğ ƉƌŽƚĞĐƚŝŽŶ͛ ĂƌĞ ƵŶĚĞƌƚĂŬĞŶ͘  
However, it is clear that preventative measures are required, as the committee recommends the 

ĞƐƚĂďůŝƐŚŵĞŶƚ ŽĨ ĞĂƌůǇ ĚĞƚĞĐƚŝŽŶ ƉƌŽƚŽĐŽůƐ ;C‘PD CŽŶĐů OďƐ  ͗C‘PD CŽŵŵŝƚƚĞĞ͕ ͚CŽŶĐůƵĚŝŶŐ OďƐĞƌǀĂƚŝŽŶƐ ŽŶ 
the initial periodic report ŽĨ HƵŶŐĂƌǇ͛ UN DŽĐ C‘PDͬCͬHUNͬCOͬϭ ;ϮϮ OĐƚŽďĞƌ ϮϬϭϮͿ ƉĂƌĂ ϯϮͿ͘  
119 Ibid. 



Accepted 5th November, 2017 

remove them from a society that may present dangers to them.  Indeed, the Committee has been 

critical of states where institutionalisation has been the main remedy for abuse 120 and has noted 

that institutionalisation often brings with it a greater incidence of harm.121  The focus on support and 

assistance is also in line with the wider relational framework seen elsewhere in the Convention, for 

example in article 12, which recognises that disabled people may need support in e xercising their 

rights, but that these needs do not diminish their ability to hold or claim rights as legal subjects.  

 

͚IŶĐůƵĚŝŶŐ ƚŚƌŽƵŐŚ ƚŚĞ ƉƌŽǀŝƐŝŽŶ ŽĨ ŝŶĨŽƌŵĂƚŝŽŶ ĂŶĚ ĞĚƵĐĂƚŝŽŶ ŽŶ ŚŽǁ ƚŽ ĂǀŽŝĚ͕ ƌĞĐŽŐŶŝǌĞ ĂŶĚ 
ƌĞƉŽƌƚ ŝŶƐƚĂŶĐĞƐ͛ 
 

The Committee has made very little reference to the obligation for education for disabled people in 

article 16 in its concluding observations, and it was also a notable omission from General Comment 

no. 4, which focused more on the use of punishment, and its disproportionate affect on disabled 

people ʹ  and particularly corporal punishment. 122  The concluding observations of the Committee 

which do refer to education measures, as discussed below, recognise that educational measures 

around exploitation, violence and abuse need to be made accessible to and tailored for disabled 

people, and there is a clear link to the requirements on accessible education in article 24, so it is 

unfortunate that the Committee did not make this link in the General Comment on article 24. 

The main recommendations the Committee has made around the requirement for information and 

education have focused around the provision of accessible services, either in creating services 

specifically for disabled people, particularly disabled women, or making existing services accessible.  

In particular, they have called for accessible shelters and helplines. 123  A notable exception is in 

relation to Ecuador, where it was noted that the high rate of teenage pregnancy and childbirth 

amongst disabled women was indicative of high levels of sexual abuse, particularly amongst women 

with intellectual disabilities.  In its ƌĞĐŽŵŵĞŶĚĂƚŝŽŶƐ͕ ƚŚĞ CŽŵŵŝƚƚĞĞ ƵƌŐĞĚ ƚŚĂƚ EĐƵĂĚŽƌ ͚ůĂƵŶĐŚ Ă 
training programme on the sexual and reproductive rights of persons with disabilities,  targeted 

specifically at women with intellectual disabilities, their families and the professionals who provide 

services in various sƚĂƚĞ ŝŶƐƚŝƚƵƚŝŽŶƐ͛͘124  The phrasing here emphasises the need to make this 

ĂƐƐŝƐƚĂŶĐĞ ͚ ŐĞŶĚĞƌ- and age-ƐĞŶƐŝƚŝǀĞ͛ ʹ  in this particular instance making the education specifically 

tailored for and targeted at women with intellectual disabilities.  

 

This recommendation is also an example of the difficulty in separating the obligations in paragraphs 

1 and 2.  Such education and training programmes would hopefully prevent abuse occurring in the 

                                                                 
120 C‘PD CŽŶĐů OďƐ  ͗CP‘D CŽŵŵŝƚƚĞĞ͕ ͚CŽŶĐůƵĚŝŶŐ OďƐĞƌǀĂƚŝŽŶƐ ŽŶ ƚŚĞ ŝŶŝƚŝĂů ƌĞƉŽƌƚ ŽĨ  El Salvador 

CRPD/C/SLV/CO/1 (8 October 2013) para 35(c) 
121 C‘PD CŽŶĐů OďƐ  ͗CP‘D CŽŵŵŝƚƚĞĞ͕ ͚CŽŶĐůƵĚŝ ŶŐ OďƐĞƌǀĂƚŝŽŶƐ ŽŶ ƚŚĞ ŝŶŝƚŝĂů ƌĞƉŽƌƚ ŽĨ EĐƵĂĚŽƌ͛ UN Doc 

CRPD/E/ECU/CO/1 (27 October 2014) para 30(c).  This is also something observed in the academic l iterature - 

see footnotes 2-5 above. 
122 United Nations Committee on the Rights of Persons with Disabilities, General Comment on article 24, 

(2017) CRPD/C/GC/4 
123 C‘PD CŽŶĐů OďƐ  ͗C‘PD CŽŵŵŝƚƚĞĞ͕ ͚CŽŶĐůƵĚŝŶŐ ŽďƐĞƌǀĂƚŝŽŶƐ ŽŶ ƚŚĞ ŝŶŝƚŝĂů ƌĞƉŽƌƚ ŽĨ ƚŚĞ PůƵƌŝŶĂƚŝŽŶĂů SƚĂƚĞ 
ŽĨ BŽůŝǀŝĂ͛ UN Doc CRPD/C/BOL/CO/1 (6 November 2016) para 41; ͚CŽŶĐůƵĚŝŶŐ ŽďƐĞƌǀĂƚŝŽŶƐ ŽŶ ƚŚĞ ŝŶŝƚŝĂů 
report of CǇƉƌƵƐ͕͛ UN DŽĐ CRPD/C/CYP/CO/1 (8 May 2017) para 40; ͚ CŽŶĐůƵĚŝŶŐ ŽďƐĞƌǀĂƚŝŽŶƐ ŽŶ ƚŚĞ ŝŶƚŝĂů 
report of Ethiopia UN Doc CRPD/C/ETH/CO/1 (4 November 2016) 36(b); ͚CŽŶĐůƵĚŝŶŐ ŽďƐĞƌǀĂƚŝŽŶƐ ŽŶ ƚŚĞ ŝŶŝƚŝĂů 
report ŽĨ GĂďŽŶ͕͛ UN DŽĐ C‘PDͬCͬGABͬCOͬϭ ;Ϯ OĐƚŽďĞƌ ϮϬϭϱͿ ƉĂƌĂ ϯϵ  ͖͚ CŽŶĐůƵĚŝŶŐ ŽďƐĞƌǀĂƚŝŽŶ ŽŶ ƚŚĞ ŝŶŝƚŝĂů 
report of IƚĂůǇ͛ UN Doc CRPD/C/ITA/CO/1 (6 October 2016) para 44  ͖͚CŽŶĐůƵĚŝŶŐ ŽďƐĞƌǀĂƚŝŽŶƐ ŽŶ ƚŚĞ ŝŶŝƚŝĂů 
ƌĞƉŽƌƚ ŽĨ MĂƵƌŝƚŝƵƐ͛ UN Doc CRPD/C/MUS/CO/1 (30 September 2015) para 28(a) 
124 C‘PD CŽŶĐů OďƐ  ͗CP‘D CŽŵŵŝƚƚĞĞ͕ ͚CŽŶĐůƵĚŝŶŐ ŽďƐĞƌǀĂƚŝŽŶƐ ŽŶ ƚŚĞ ŝŶŝƚŝĂů ƌĞƉŽƌƚ ŽĨ EĐƵĂĚŽƌ͛  UN Doc 

CRPD/E/ECU/CO/1 (27 October 2014)  para 31 
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future ʹ but this is also a form of protection.  In addition to the education for disabled people and 

families, there is a recommendation of training for professionals in order that they identify and 

detect instances of exploitation, violence and abuse and the same recommendation has been made 

to other states.125 This form of prevention is not explicitly referenced in article 16(2), which refers 

ŽŶůǇ ƚŽ ͚ƉĞƌƐŽŶƐ ǁŝƚŚ ĚŝƐĂďŝůŝƚŝĞƐ ĂŶĚ ƚŚĞŝƌ ĨĂŵŝůŝĞƐ ĂŶĚ ĐĂƌĞŐŝǀĞƌƐ͕͛ ďƵƚ ĞƋƵĂůůǇ͕ ŝƚ ŝƐ ŶŽƚ ĞǆƉůŝĐŝƚůǇ 
excluded, ĂƐ ƚŚĞ ͚ ĂƐƐŝƐƚĂŶĐĞ ĂŶĚ ƐƵƉƉŽƌƚ͛ referred to in article 16(2) is only indicative of the types of 

appropriate measures that should be made available.  Such obligations would fit just as easily within 

the more general requirements for educational measures in article 16(1), but the pertinent 

discussions during the Ad Hoc sessions demonstrate that education and training for all three groups 

were being considered and discussed together. 

 

This clearly highlights the overlap between an obligation to protect and to prevent ʹ but also 

ƐƵŐŐĞƐƚƐ ƚŚĞ ǁĂǇ ŝŶ ǁŚŝĐŚ ͚ƉƌŽƚĞĐƚŝŽŶ͛ ŝƐ ŵŽƌĞ ďƌŽĂĚůǇ ƚŽ ďĞ ƵŶĚĞƌƐƚŽŽĚ ŝŶ ĂƌƚŝĐůĞ ϭϲ͘  ‘ĂƚŚĞƌ ƚŚĂŶ 
removing disabled people from the dangers present in society,  through the use of 

institutionalisation, the focus should be on developing a supportive environment in which they can 

take control themselves.  As discussed in the travaux section, there was discussion around whether 

the rights in article 16 should apply to care givers and there was support for the need to recognise 

ƚŚĂƚ ͚ƐƵƉƉŽƌƚŝǀĞ ĞŶǀŝƌŽŶŵĞŶƚƐ͕͛ ƉĂƌƚŝĐƵůĂƌůǇ ƚŚŽƐĞ ƉƌŽǀŝĚĞĚ ďǇ ĐĂƌĞ ǁŽƌŬĞƌƐ͕ ĐŽƵůĚ ƉƌŽǀŝĚĞ Ă ƐĂĨĞ 
place for disabled people to disclose abuse.126  Training for families, carers and other professionals to 

provide this space and to recognise the signs of exploitation, violence and abuse, was considered 

vitally important to a meaningful right in article 16.  TŚĞƌĞ ǁĂƐ ĚŝƐĐƵƐƐŝŽŶ ĂƐ ƚŽ ǁŚĞƚŚĞƌ ͚ƉƌŽƚĞĐƚŝŽŶ͛ 
ĂŶĚ ͚ƉƌĞǀĞŶƚŝŽŶ͛ ƐŚŽƵůĚ ďĞ ŵĂŝŶƚĂŝŶĞĚ ĂƐ ƐĞƉĂrate provisions, or whether it was repetitive.  

Ultimately, separate provisions were left, in order to emphasise that the obligations in article 16 

went beyond the ͚ŽůĚ ƉĂƌĂĚŝŐŵ͛ ŽĨ ƉƌŽƚĞĐƚŝŽŶ͘ 
 

Ensure that protection services are age-, gender- and disability-sensitive 

 

Paragraph 1 requires that states take measures to protect disabled people from exploitation, 

ǀŝŽůĞŶĐĞ ĂŶĚ ĂďƵƐĞ͕ ĂŶĚ ŝŶ ƉĂƌƚŝĐƵůĂƌ ƚŚĞ ͚ŐĞŶĚĞƌ-ďĂƐĞĚ ĂƐƉĞĐƚƐ͛͘ IŶ Ɖaragraph 2 there is an 

obligation to ensure that the protective services that are provided to ensure the prevention of harm 

are ͚ĂŐĞ-, gender- and disability-ƐĞŶƐŝƚŝǀĞ͛. This is a wider reference, referring not to any particular 

type of harm, but rather to the accessibility of the services themselves. As has been noted 

ƉƌĞǀŝŽƵƐůǇ͕ ĂƌƚŝĐůĞ ϭϲ ĚŽĞƐ ŶŽƚ ĐŽŶƚĂŝŶ ƚŚĞ ƉŚƌĂƐĞ ͚ĞƋƵĂů ďĂƐŝƐ ǁŝƚŚ ŽƚŚĞƌƐ͕͛ ďƵƚ ƚŚŝƐ ĚŽĞƐ ŶŽƚ 
necessarily negate the concept of reasonable accommodation and the adjustment of existing 

services to accommodate the specific needs of disabled people. A particular focus for the Committee 

on this issue has been the accessibility of information about protection from abuse, including 

shelters, alongside the physical accessibility of the shelters themselves and the capacity of those 

                                                                 
125 C‘PD CŽŶĐů OďƐ  ͗C‘PD CŽŵŵŝƚƚĞĞ͕ ͚CŽŶĐůƵĚŝŶŐ ŽďƐĞƌǀĂƚŝŽŶƐ ŽŶ ƚŚĞ ŝŶŝƚŝĂů ƌĞƉŽƌƚ ŽĨ GĂ ďŽŶ͕͛ UN DŽĐ 
C‘PDͬCͬGABͬCOͬϭ ;Ϯ OĐƚŽďĞƌ ϮϬϭϱͿ ƉĂƌĂ ϯϵ  ͖͚ CŽŶĐůƵĚŝŶŐ ŽďƐĞƌǀĂƚŝŽŶƐ ŽŶ ƚŚĞ ŝŶŝƚŝĂů ƌĞƉŽƌƚ ŽĨ SǁĞĚĞŶ UN DŽĐ 
CRPD/C/SWE/CO/1 (12 May 2014) para 42; ͚CŽŶĐůƵĚŝŶŐ ŽďƐĞƌǀĂƚŝŽŶƐ ŽŶ ƚŚĞ ŝŶŝƚŝĂů ƌĞƉŽƌƚ ŽĨ Mauritius ͛ UN Doc 

CRPD/C/MUS/CO/1 (30 September 2015) para 28(b) 
126 United Nations Ad Hoc Committee on the Rights of Persons with Disabilities, Summary of Daily Discussions 

at the Seventh Session, (19 January, 2006), available at 

<http://www.un.org/esa/socdev/enable/rights/ahc7sum19jan.htm> (accessed 10th June, 2017) 
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shelters to accommodate disabled people, particularly women and children.127  Concerns have also 

been expressed about the accessibility to mechanisms for legal redress in Mongolia. 128 

AƐ ǁŝƚŚ ŽƚŚĞƌ ĂƐƉĞĐƚƐ ŽĨ ĂƌƚŝĐůĞ ϭϲ͕ ŝƚ ŝƐ ŶŽƚ ĞĂƐǇ ƚŽ ƐĞƉĂƌĂƚĞ ƚŚĞ ͚ƉƌŽƚĞĐƚŝǀĞ ƐĞƌǀŝĐĞƐ͛ ŝ n the final 

ƐĞŶƚĞŶĐĞ ŽĨ ƉĂƌĂŐƌĂƉŚ Ϯ͕ ǁŚŝĐŚ ŵƵƐƚ ďĞ ͚ĂŐĞ -, gender- and disability-ƐĞŶƐŝƚŝǀĞ͕͛ ĨƌŽŵ ƚŚĞ 
͚ĂƉƉƌŽƉƌŝĂƚĞ ĨŽƌŵƐ ŽĨ͙ĂƐƐŝƐƚĂŶĐĞ ĂŶĚ ƐƵƉƉŽƌƚ͛ ǁŚŝĐŚ ŵƵƐƚ ŽŶůǇ ďĞ ŐĞŶĚĞƌ- and age- sensitive.  

SŚĞůƚĞƌƐ ĂŶĚ ůĞŐĂů ĂĚǀŝĐĞ ĐĂŶ ďĞ ƐĞĞŶ ĂƐ ͚ƉƌŽƚĞĐƚŝǀĞ ŵĞĐŚĂŶŝ ƐŵƐ͕͛ ďƵƚ ĐĂŶ ĂůƐŽ ďĞ ƉůĂĐĞƐ ŽĨ 
assistance and support that enable reporting of exploitation, violence and abuse, as well as places of 

education on how to avoid and recognise incidences.  Some additional guidance on this matter can 

be found in the CommitteĞ͛Ɛ ŝŶƚĞƌƉƌĞƚĂƚŝŽŶ ŽĨ ĂƌƚŝĐůĞ ϭϲ ŝŶ ŝƚƐ GĞŶĞƌĂů CŽŵŵĞŶƚ ŶŽ͘ Ϯ ŽŶ ĂƌƚŝĐůĞ ϵ͘129  

In considering the interaction between article 9 and article 16, ƚŚĞ CŽŵŵŝƚƚĞĞ ƐƚĂƚĞĚ ƚŚĂƚ ͚ƐĂĨĞ 
houses, support services and procedures must all be accessible in order to provid e effective and 

meaningful protection from violence, abuse and exploitation to persons with disabilities, especially 

ǁŽŵĞŶ ĂŶĚ ĐŚŝůĚƌĞŶ͛͘130  

 

Paragraph 3 

 

Paragraph 3 concerns the monitoring of facilities and programmes and during the negotiation of the 

Convention such an obligation was considered extremely important.  However, the interpretation of 

this obligation requires examination, given the scope of the obligation in article 16(1) to encompass 

protection both ͚ǁŝƚŚŝŶ ĂŶĚ ŽƵƚƐŝĚĞ ƚŚĞ ŚŽŵĞ͛͘ 
 

͚Aůů ĨĂĐŝůŝƚŝĞƐ ĂŶĚ ƉƌŽŐƌĂŵŵĞƐ͛ 
 

Paragraph 3 also concerns the issue of prevention, and specifically focuses on the role of monitoring 

in this process.  The scope of the duty in this paragraph is challenging, however, as the text  of the 

CŽŶǀĞŶƚŝŽŶ ƌĞĨĞƌƐ ƚŽ ͚Ăůů ĨĂĐŝůŝƚŝĞƐ ĂŶĚ ƉƌŽŐƌĂŵŵĞƐ ĚĞƐŝŐŶĞĚ ƚŽ ƐĞƌǀĞ ƉĞƌƐŽŶƐ ǁŝƚŚ ĚŝƐĂďŝůŝƚŝĞƐ͛͘  
There is an obligation to monitor institutions within the remit of the Optional Protocol of the 

Convention Against Torture (OPCAT), but it is clear that the obligation in article 16 CRPD must 

stretch further than this, as the scope of the protective obligations set out in article 16(1) clearly 

extend beyond the institution in the wider public domain and into private residences. This raises 

several difficult questions for the implementation of article 16. 

Paragraph 3 requires that ͚ all facilities and programmes designed to serve persons with disabilities 

are effectively monitored by independent authorities ͛. However, the meaning of this phrase is 

difficult to define when set alongside the inclusion paradigm pursued by the Convention.131  A move 

to greater independent ĐŽŵŵƵŶŝƚǇ ůŝǀŝŶŐ ŵĞĂŶƐ ƚŚĂƚ ĚŝƐĂďůĞĚ ƉĞŽƉůĞ ǁŝůů ŶŽ ůŽŶŐĞƌ ƵƐĞ ͚ĨĂĐŝůŝƚŝĞƐ 
ĂŶĚ ƉƌŽŐƌĂŵŵĞƐ͛ ĚĞƐŝŐŶĞĚ ĨŽƌ ƚŚĞŵ ĂůŽŶĞ , but it seems unlikely that the intention of the 

                                                                 
127 C‘PD CŽŵŵŝƚƚĞĞ CŽŶĐů OďƐ  ͗C‘PD CŽŵŵŝƚƚĞĞ͕ ͚CŽŶĐůƵĚŝŶŐ ŽďƐĞƌǀĂƚŝŽŶƐ ŽŶ ƚŚĞ ŝŶŝƚŝĂů ƌĞƉŽƌƚ ŽĨ GĂďŽŶ͛ UN 
Doc CRPD/C/GAB/CO/1 (2 October 2015) para 38 
128 CRPD Committee Concl Obs: CRPD Committee, ͚CŽŶĐůƵĚŝŶŐ ŽďƐĞƌǀĂƚŝŽŶƐ ŽŶ ƚŚĞ ŝŶŝƚŝĂů ƌĞƉŽƌƚ ŽĨ Mongolia 

UN Doc CRPD/C/MNG/CO/1 (13 May 2015) para 27(a) 
129 United Nations Committee on the Rights of Persons with Disabilities, General comment on Article 9 (2014) 

CRPD/C/GC/2 
130ibid. para. 37 
131 PĞƚĞƌ BĂƌƚůĞƚƚ ĂŶĚ MĂƌŝĂŶŶĞ SĐŚƵůǌĞ͕ ͚UƌŐĞŶƚůǇ ĂǁĂŝƚŝŶŐ ŝŵƉůĞŵĞŶƚĂƚŝŽŶ  ͗TŚĞ ƌŝŐŚƚ ƚŽ ďĞ ĨƌĞĞ ĨƌŽŵ 
exploitation, violence and abuse in Article 16 of the Convention on the Rights of Persons with Disabilities 

;ϮϬϭϳͿ ϱϯ IŶƚ͛ů  J͘L͘Θ PƐǇĐŚŝĂƚƌǇ Ϯ  
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Convention is to restrict protection and prevention of harm to disability -specific facilities and 

programmes.  Secondly, in a more integrated community where disabled people are living in private 

residences, should those private residences be considered ͚ ĨĂĐŝůŝƚŝĞƐ͛ Žƌ ͚ ƉƌŽŐƌĂŵŵĞƐ͛ susceptible to 

monitoring?  How should carers be regulated? 

This issue was briefly discussed at the fifth session of the Ad Hoc Committee.132  The initial proposal 

had included a phrase limiting monitoring where disabled people ͚ are placed together separate from 

others, live and access services͛͘133  This sentence was the focus of the discussion and the extent to 

which monitoring should extend beyond institutions.  New Zealand observed in the discussions that 

the Working Group, in proposing the provision initially, had focused on situations where disabled 

people were most likely to experience violence and abuse, i.e. in institutions, while Canada called for 

a broader approach to monitoring.134  New Zealand was concerned that this broadened the scope of 

article 12(4) (as it then was) too significantly, suggesting that disabled people should be monitored 

accessing general services such as banks or other financial services, and that this cannot be  the 

intention of the article.135 

Thus far, the Committee has not given clear guidance on how this should be interpreted.  Where the 

issue of monitoring has been addressed in concluding observations, the focus has been primarily on 

the fact that many states do not even have basic monitoring bodies, independent from government, 

at all, even with regards to institutions.136  The comments in concluding observations with regard to 

paragraph 3 have, therefore, primarily urged states parties to set up independent monitoring bodies 

without further elaboration.  For example, with regard to Mongolia the Committee recommended 

that it ͚ĂƉƉŽŝŶƚ ĂŶ ŝŶĚĞƉĞŶĚĞŶƚ ĂƵƚŚŽƌŝƚǇ ƚŽ ŵŽŶŝƚŽƌ ĂŶĚ ƉƌŽƚĞĐƚ ƉĞƌƐŽŶƐ ǁŝƚŚ ĚŝƐĂďŝůŝƚŝĞƐ ĨƌŽŵ 
exploitation, violence and abuse in accordance with ĂƌƚŝĐůĞ ϭϲ;ϯͿ ŽĨ ƚŚĞ CŽŶǀĞŶƚŝŽŶ͛͘137 

In three specific instances, the Committee has provided a greater indication of more specific action.  

With regard to Germany, the suggestion that an independent body(ies) be set up was accompanied 

with a requirement to ensure that complaints about incidences in institutions were handled by an 

independent body,138 while in respect of MĞǆŝĐŽ Ă ƌĞƋƵŝƌĞŵĞŶƚ ƚŚĂƚ ĐŚŝůĚƌĞŶ͛Ɛ ƐŚĞůƚĞƌƐ͕ ĂƐ ǁĞůů ĂƐ 
other residences for children, were monitored by an independent body. 139 These two 

recommendations make it clear that the monitoring required goes beyond traditional institutions, 

and that this extends to private residences͕ ĂƐ ǁĂƐ ĞŵƉŚĂƐŝƐĞĚ ŝŶ ƚŚĞ CŽŵŵŝƚƚĞĞ͛Ɛ 
recommendations to Italy.  There, the Committee recommended ͚that the state party enact 

legislation, including monitoring mechanisms, to detect, prevent and combat violence within and 

                                                                 
132 United Nations Ad Hoc Committee on the Rights of Persons with Disabilities, Daily summary of discussion at 

the fifth session (31 January 2005), available at 

<http://www.un.org/esa/socdev/enable/rights/ahc5sum31jan.htm> (accessed 10th June, 2017) 
133 United Nations Ad Hoc Committee on the Rights of Persons with Disabilities, Facil itators Proposed 

Modifications on Draft Articles (31 January, 2005), available at 

<http://www.un.org/esa/socdev/enable/rights/ahc5facil itator.htm> (accessed 10th June, 2017) 
134 Ibid. 
135 ibid. 
136 SĞĞ͕ ĨŽƌ ĞǆĂŵƉůĞ͕ C‘PD CŽŶĐů OďƐ  ͗C‘PD CŽŵŵŝƚƚĞĞ͕ ͚CŽŶĐůƵĚŝŶŐ ŽďƐĞƌǀĂƚŝŽŶƐ ŽŶ ƚŚĞ ŝŶŝƚŝĂů ƌĞƉŽƌƚ ŽĨ 
GĞƌŵĂŶǇ͕͛ UN DŽĐ C‘PDͬCͬDEUͬCOͬϭ ;ϭϯ MĂǇ ϮϬϭϱͿ ƉĂƌĂ ϯϲ  ͖͚CŽŶĐůƵĚŝŶŐ ŽďƐĞƌǀĂƚŝŽŶƐ ŽŶ ƚŚĞ ŝŶŝƚŝĂů ƌĞƉŽƌƚ ŽĨ 
Mongolia͛ UN DŽĐ CRPD/C/MNG/CO/1 (13 May 2015) para 27 
137 CRPD Concl Obs: CRPD Committee, ͚CŽŶĐůƵĚŝŶŐ ŽďƐĞƌǀĂƚŝŽŶƐ ŽŶ ƚŚĞ ŝŶŝƚŝĂů ƌĞƉŽƌƚ ŽĨ Mongolia͛ UN DŽĐ 
CRPD/C/MNG/CO/1 (13 May 2015) para 27 
138 C‘PD CŽŶĐů OďƐ  ͗C‘PD CŽŵŵŝƚƚĞĞ͕ ͚CŽŶĐůƵĚŝŶŐ ŽďƐĞƌǀĂƚŝŽŶƐ ŽŶ ƚŚĞ ŝŶŝƚŝĂů ƌĞƉŽƌƚ ŽĨ GĞƌŵĂŶǇ͕͛ UN Doc 

CRPD/C/DEU/CO/1 (13 May 2015) para 36 
139 C‘PD CŽŶĐů OďƐ  ͗C‘PD CŽŵŵŝƚƚĞĞ͕ ͚CŽŶĐůƵĚŝŶŐ ŽďƐĞƌǀĂƚŝŽŶƐ ŽŶ ƚŚĞ ŝŶŝƚŝĂů ƌĞƉŽƌƚ ŽĨ  MĞǆŝĐŽ͕͛ UN DŽĐ 
CRPD/C/MEX/CO/1 (27 Oct 2014) para 36(c) 
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outside the home of persons with disabilities ͕͛140 but little guidance was given as to how this 

obligation should be balanced against other requirements in the CRPD, particularly those in article 

12. 

While article 16 CRPD does not contain a provision whereby ƚŚĞ ƌŝŐŚƚƐ ǁŝƚŚŝŶ ďĞ ĂĨĨŽƌĚĞĚ ͚ŽŶ ĂŶ 
ĞƋƵĂů ďĂƐŝƐ ǁŝƚŚ ŽƚŚĞƌƐ͕͛ ŝƚ ƐĞĞŵƐ ĐůĞĂƌ ƚŚĂƚ ƚŚĞ ĚŝƐƉƌŽƉŽƌƚŝŽŶĂƚĞ ŵŽŶŝƚŽƌŝŶŐ ŽĨ ĚŝƐĂďůĞĚ ƉĞŽƉůĞ 
would be in danger of drifting back into an overly controlling protective framework which was 

ƌĞƐƚƌŝĐƚŝǀĞ ŽĨ ĚŝƐĂďůĞĚ ƉĞŽƉůĞ͛Ɛ ƌŝŐŚƚƐ ŽǀĞƌĂůů  ͘ As Laing has noted,141 there appears to be an inherent 

ƚĞŶƐŝŽŶ ŝŶ ƚŚĞ ƵŶĚĞƌƐƚĂŶĚŝŶŐ ŽĨ ĂƌƚŝĐůĞ ϭϲ͛Ɛ ƉƌŽƚĞĐƚŝǀĞ ƌĞƋƵŝƌements, and in particular around 

monitoring ʹ but the answer cannot be to over-protect disabled people.  Other interpretations of 

state intervention with regard to article 16 have focused on its interaction with legal capacity,142 but 

the Committee itself did not considered this aspect when it examined the interaction between 

articles 12 and 16 in its General Comment no. 1. 

The interpretation of the provisions on legal capacity in article 12 have proven to be a contentious 

issue, but the interpretation of the Committee - as has been set out in detail elsewhere in this 

volume - is that an individual should be supported in their exercise of their legal capacity, and that 

substitute decision-making should be prohibited.  In their General Comment no. 1 on article 12, the 

Committee considered the interaction with article 16 the alongside articles 15 (freedom from 

torture) and 17 (the right to personal integrity).  Reflecting the dominating debate during the 

ŶĞŐŽƚŝĂƚŝŽŶ  ͕ƚŚĞ CŽŵŵŝƚƚĞĞ͛Ɛ ĐŽŶĐĞƌŶ ǁĂƐ ĂƌŽƵŶĚ ƚŚĞ ŝƐƐƵĞ ŽĨ ŝŶǀŽůƵŶƚĂƌǇ ŵĞĚŝĐĂů ƚƌĞĂƚŵĞŶƚ͗  

As has been stated by the Committee in several concluding observations, forced treatment 

by psychiatric and other health and medical professionals is a violation of the right to equal 

recognition before the law and an infringement of the rights to personal integrity (art. 17); 

freedom from torture (art. 15); and freedom from violence, exploitation and abuse (art. 16). 

This practice denies the legal capacity of a person to choose medical treatment and is 

therefore a violation of article 12 of the Convention.143 

However, this narrow focus omits consideration of a wider area of conflict between the two rights.  

AƌƚŝĐůĞ ϭϮ͕ ĂŶĚ ƉĂƌƚŝĐƵůĂƌůǇ ƚŚĞ CŽŵŵŝƚƚĞĞ͛Ɛ ŝŶƚĞƌƉƌĞƚĂƚŝŽŶ ŽĨ ŝƚ͕ ƉůĂĐĞƐ ƐŝŐŶŝĨŝĐĂŶƚ ĞŵƉŚĂƐŝƐ ŽŶ ƚŚĞ 
͚ǁŝůů ĂŶĚ ƉƌĞĨĞƌĞŶĐĞ͛ ŽĨ ƚŚĞ ŝŶĚŝǀŝĚƵĂů  ͘ HŽǁĞǀĞƌ  ͕ǁŝƚŚ ƌĞŐĂƌĚƐ ƚŽ ƚŚĞ ƌĞůĂƚŝŽŶƐŚŝƉ ďĞƚǁĞĞŶ ĂƌƚŝĐůĞ ϭϮ 
and 16, there remains a question aƐ ƚŽ ǁŚĂƚ Ă SƚĂƚĞ͛Ɛ ĂĐƚŝŽŶ ƚŽ ďĞ ǁŚĞƌĞ ĂŶ ŝŶĚŝǀŝĚƵĂů ĂƉƉĞĂƌƐ ƚŽ 
choose to remain in an exploitative, violence or abusive relationship, or to choose an exploitative or 

abusive person to support their legal capacity?  The obligations around monitoring in 16( 3) raise 

questions around to what extent the supportive relationships around the exercise of legal capacity 

should be regulated by the State. 

Arstein-Kerslake, in considering this question, states that central to a right to legal capacity is the 

SƚĂƚĞ͛Ɛ ŽďůŝŐĂƚŝŽŶ ƚŽ ƵƉŚŽůĚ ĐŚŽŝĐĞ  ͕ĂŶĚ ƚŚŝƐ ƌĞƋƵŝƌĞƐ ƐƵƉƉŽƌƚ ƚŽ ĞŶƐƵƌĞ ƚŚĂƚ ƚŚĞ ŝŶĚŝǀŝĚƵĂů ŝƐ ĂĐƚƵĂůůǇ 
                                                                 
140 CRPD Concl Obs: CRPD Committee, ͚CŽŶĐůƵĚŝŶŐ ŽďƐĞƌǀĂƚŝŽŶ ŽŶ ƚŚĞ ŝŶŝƚŝ al report of Italy͛ UN Doc 

CRPD/C/ITA/CO/1 (6 October 2016) para. 44 
141 Judy Laing, 'Preventing violence, exploitation and abuse of persons with mental disabilities: Exploring the 

monitoring implications of Article 16 of the United Nations Convention on the Rights of Persons with 

Disabilities' (2017) 53 Int͛ů  J͘L͘Θ Psychiatry 27, 32 
142 Eil ionoir Flynn and Anna Arstein-Kerslake, 'State intervention in the l ives of people with disabilities: the case 

for a disability-neutral framework' (2017) 13 Int JLC 39; Amanda KĞĞůŝŶŐ͕ Ζ͚OƌŐĂŶŝƐŝŶŐ ŽďũĞĐƚƐ͛  ͗AĚƵůƚ 
safeguarding practice and article 16 of the United Nations Convention on the Rights of Persons with 

Disabilities' (2017) 53 IŶƚ͛ů  J͘L͘Θ Psychiatry 77 
143 United Nations Committee on the Rights of Persons with Disa bilities, General Comment on Article 12, UN 

Doc CRPD/C/GC/1, para. 42 
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making a choice.144  She notes that where there is concern around an exploitative relationship, the 

disabled person must be made aware of other options, including leaving the exploitative relationship 

and the existence of alternative living arrangements.  However, should the person ultimately decide 

to rĞŵĂŝŶ͕ ƚŚĞ SƚĂƚĞ ŵƵƐƚ ǁŝƚŚĚƌĂǁ ĨƌŽŵ ĨƵƌƚŚĞƌ ŝŶƚĞƌĨĞƌĞŶĐĞ ĂŶĚ ĞǆŝƐƚ ͚ ǁŝƚŚŽƵƚ ƵŶĚƵĞ ŝŶƚƌƵƐŝŽŶ͛͘ 145  

Writing with Flynn, she makes a similar point during an examination of adult protection processes. 146  

Together, they argue that the shortcoming of many such schemes is that they work to restrict the 

ƉĞƌƐŽŶ ĞǆƉĞƌŝĞŶĐŝŶŐ ƚŚĞ ŚĂƌŵ͕ ĂŶĚ ƚŚĂƚ͕ ǁŚŝůĞ SƚĂƚĞ ŝŶƚĞƌǀĞŶƚŝŽŶ ŝŶƚŽ ƉĞŽƉůĞ͛Ɛ ůŝǀĞƐ ĐĂŶ ďĞ 
countenanced, it must be done on a disability-neutral basis if help or support is refused.  Keeling has 

made a slightly different point, arguing from the basis of empirical data that effective protection 

mechanisms under article 16 must look to article 12 and the role of legal capacity. 147  She argues that 

safeguarding mechanisms which disempower the individual do not work to preve nt future harm; in 

order to be effective, protective mechanisms must work towards enhancing and supporting and 

ŝŶĚŝǀŝĚƵĂů͛Ɛ ůĞŐĂů ĐĂƉĂĐŝƚǇ͘  GĞŶĞƌĂů CŽŵŵĞŶƚ ŶŽ͘ ϭ ŚĂƐ ŶŽƚ ĚĞĂůƚ ǁŝƚŚ ƚŚŝƐ ƉŽŝŶƚ ŝŶ ĚĞƚĂŝů͕ ĂŶĚ ŶŽƌ 
have adult protection frameworks been addressed from this perspective in the Concluding 

Observations available thus far.  More detail in future concluding observations would be welcome, 

as would the development of a General Comment. 

 

͚EĨĨĞĐƚŝǀĞůǇ ŵŽŶŝƚŽƌĞĚ ďǇ ŝŶĚĞƉĞŶĚĞŶƚ ĂƵƚŚŽƌŝƚŝĞƐ͛ 
 

It is insufficient that monitoring mechanisms exist only on paper, but do not effectively prevent 

harm from occurring.  Article 16(3) requires that monitoring must be effective at protecting disabled 

people and the Committee has been critical of states which, while possessing monitoring 

mechanisms in place, continue to have high rates of exploitation, violence and abuse in 

institutions.148  Additionally, monitoring must be undertaken by a body that retains independence 

from the state, as well as the institution at hand.  This latter point has been particularly criticised by 

the Committee in terms of complaint mechanisms situated in institutions, where there has been no 

independent mechanism.149 

 

Paragraph 4 

 

Paragraph 4 provides an important aspect to article 16 that shifts state obligations far beyond 

concepts of protection involving the segregation of disabled people from society.  On the contrary, 

article 16(4) sets out detailed requirements for the response of states to the experience of 

exploitation, violence and abuse.  The focus of this obligation is around the recovery of victims, but 

also their reintegration into society. 

                                                                 
144 Anna Arstein-Kerslake, 'An empowering dependency: exploring support for the exercise of legal capacity' 

(2016) 18 Scandinavian Journal of Disability Research 77, 87 
145 Ibid., 89 
146 Eil ionoir Flynn and Anna Arstein-Kerslake, 'State intervention in the l ives of people with disabilities: the case 

for a disability-neutral framework' (2017) 13 Int JLC 39 
147 Amanda Keeling, Ζ͚OƌŐĂŶŝƐŝŶŐ ŽďũĞĐƚƐ͛  ͗AĚƵůƚ ƐĂĨĞŐƵĂƌĚŝŶŐ ƉƌĂĐƚŝĐĞ ĂŶĚ ĂƌƚŝĐůĞ ϭϲ ŽĨ ƚŚĞ United Nations 

Convention on the Rights of Persons with Disa ďŝůŝƚŝĞƐΖ ;ϮϬϭϳͿ ϱϯ IŶƚ͛ů  J͘L͘Θ PƐǇĐŚŝĂƚƌǇ 77 
148 See, for example, C‘PD CŽŶĐů OďƐ  ͗C‘PD CŽŵŵŝƚƚĞĞ͕ ͚CŽŶĐůƵĚŝŶŐ ŽďƐĞƌǀĂƚŝŽŶƐ ŽŶ ƚŚĞ ŝŶƚŝĂů ƌĞƉŽƌƚ ŽĨ Bosnia 

ĂŶĚ HĞƌǌĞŐŽǀŝŶĂ͛ UN Doc CRPD/C/BIH/CO/1 (2 May 2017) para 31 

149 C‘PD CŽŶĐů OďƐ  ͗C‘PD CŽŵŵŝƚƚĞĞ͕ ͚CŽŶĐůƵĚŝŶŐ OďƐĞƌǀĂƚŝŽŶƐ ŽŶ ƚŚĞ ŝŶŝƚŝĂů ƌĞƉŽƌƚ ŽĨ GĞƌŵĂŶǇ͕͛ UN DŽĐ 
CRPD/C/DEU/CO/1 (13 May 2015) para 36 
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Measures to promote the physical, cognitive and psychological recovery, rehabilitation and social 

integration 

 

Where article 16 takes a significant departure from the right to be free from torture, cruel, or 

inhuman or degrading treatment or punishment in article 15 is the obligation in paragraph 4 to 

promote the recovery, rehabilitation and social reintegration of disabled people who have 

experienced exploitation, violence and abuse.  The obligation for rehabilitation is something found in 

other Conventions, including article 14 of the Convention Against Torture, 150 article 39 of the 

Convention on the Rights of the Child,151 and article 6 of the Convention Against Transnational 

Organised Crime (CATOC), on the rehabilitation of victims of trafficking.152  The Committee Against 

Torture explored what rehabilitation from torture required in General Comment 3, noting that the 

Ăŝŵ ƐŚŽƵůĚ ďĞ ƚŽ ͚restore, as far as possible, their independence, physical, mental, social and 

vocational ability; and full inclusion and participation in society ͕͛153 ĂŶĚ ƚŚĂƚ ŝƚ ƐŚŽƵůĚ ďĞ Ă ͚holistic 

and include medical and psychological care as well as legal and social services ͛͘154  The idea of 

rehabilitation is also elaborated on in the provisions for victims of trafficking in the CATOC, where 

article 6(3) ŽƵƚůŝŶĞƐ ŵĞĂƐƵƌĞ ĨŽƌ ƚŚĞ ͚ƉŚǇƐŝĐĂů͕ ƉƐǇĐŚŽůŽŐŝĐĂů ĂŶĚ ƐŽĐŝĂů ƌĞĐŽǀĞƌǇ ŽĨ ǀŝĐƚŝŵƐ͛ ĂƐ 
including: 

(a) Appropriate housing; 

(b) Counselling and information, in particular as regards their legal rights, in a language that 

the victims of trafficking in persons can understand; 

(c) Medical, psychological and material assistance; and 

(d) Employment, educational and training opportunities. 

 

The provision in article 16 was introduced at the Third Session of the Ad Hoc Committee, as part of 

ƚŚĞ WŽƌŬŝŶŐ GƌŽƵƉ͛Ɛ ĚƌĂĨƚ ƚĞǆƚ ŽĨ ƚŚĞ CŽŶǀĞŶƚŝŽŶ155 and was strongly endorsed by New Zealand, 

Serbia and Montenegro, the Philippines (who suggested the addi ƚŝŽŶ ŽĨ ͚ƌĞŚĂďŝůŝƚĂƚŝŽŶ͛Ϳ͕ TƌŝŶŝĚĂĚ 
and Tobago.156  It is important that the positive obligations under article 16 extend to these aspects, 

as they can, themselves, perpetuate a cycle of harm.  Domestic violence, for example, can generate 

feelings of low self-worth, which may result in the individual entering into further abusive and 

exploitative relationships. This approach to protection in article 16 further emphasises that the 

obligation on sƚĂƚĞƐ ŝƐ ǁŝƚŚŝŶ ƚŚĞ ͚ ƉĂƌĂĚŝŐŵ ƐŚŝĨƚ͖͛ ĚŝƐĂďůĞĚ ƉĞŽƉůĞ ƐŚŽƵůĚ ďĞ ŝncluded within wider 

society rather than become marginalised. 

                                                                 
150 United Nations Convention Against Torture, and Other Cruel, Inhuman or Degrading Treatment or  

Punishment, UN Doc. A/RES/39/46 
151 United Nations Convention on the Rights of the Child, UN Doc A/Res/44/25  
152 Article 6(3), United Nations Convention Against Transnational Organized Crime, UN Doc. A/RES/55/25  
153 United Nations Committee Against Torture, General Comment on Article 14 CAT/C/GC/3 (13 December, 

2012) para 11 
154 ibid. 
155 Draft Article 12, United Nations Ad Hoc Committee, Working Group to draft a Comprehensive and Integral 

International Convention on the Protection and Promotion of the Rights and Dignity of Persons with 

Disabilities, Report to the Ad Hoc Committee, Annex I, A/AC.265/2004/WG/1 

 (16 January, 2004) 
156 United Nations, Ad Hoc Committee, Daily summary of discussions related to article 12, Freedom from 

Violence and Abuse, (May 26 and 27, 2004) <http://www.un.org/esa/socdev/enable/rights/ahc3sum12.htm> 

(accessed 10th June, 2017) 
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In considering the measures which fall within this obligation, the Committee has thus far had a 

specific focus on two groups of people: children who have been exploited by criminal gangs to 

beg,157 and disabled women and children that have been trafficked as sex workers.158  In responding 

to these specific harms, the Committee has not been prescriptive of what shape rehabilitative 

measures should take, but has emphasised that the focus should be on social inclusiveness.159  Thus, 

the support provided should focus on both healing the psychological and physical trauma that may 

have been experienced, but also working to reintegrate people into society, away from exploitation.  

In the context of trafficking, with regard to Paraguay, the Committee recommended the 

development of reception centres and alternative housing, which provide safe accommodation so 

that women cannot be re-trafficked, alongside providing a place where legal assistance and other 

support can be easily obtained.160  There has been less prescription with regard to children that have 

been raised into a begging culture, but providing secure accommodation and access to food, 

alongside safety from their exploiters, and education as a means to exi ting poverty would seem to 

be an obvious parallel. 

 

Paragraph 5 

 

Paragraph 5 sets out an obligation to ensure the identification, investigation and prosecution of 

instances of exploitation, violence and abuse.  This paragraph reflects the fact that many instances of 

abuse and exploitation are not resolved for disabled people, with the action often being that the 

disabled person finds greater intervention in, and restrictions placed on, her life instead of the 

perpetrator being prosecuted.161  The demands in article 16 to ensure that disabled people get the 

adequate support needed to understand when they have experienced exploitation, violence and 

that their reports are taken seriously should be read alongside obligations in article 13 to provide 

adjustments in the justice system for disabled people. 

 

EĨĨĞĐƚŝǀĞ ůĞŐŝƐůĂƚŝŽŶ ĂŶĚ ƉŽůŝĐŝĞƐ͙ƚŽ ĞŶƐƵƌĞ ŝŶƐƚĂŶĐĞƐ ĂƌĞ ŝĚĞŶƚŝĨŝĞĚ  ͕ŝŶǀĞƐƚŝŐĂƚĞĚ ĂŶĚ͕ ǁŚĞƌĞ 
appropriate, prosecuted 

 

Paragraph 5 requires that both legislation and policies are put in place to ensure the identification 

and investigation of instances of exploitation, violence and abuse.  As with monitoring, these 

measures must also be effective ʹ they cannot pay mere lip service.  There are clear overlaps 

                                                                 
157 C‘PD CŽŶĐů OďƐ  ͗C‘PD CŽŵŵŝƚƚĞĞ͕ ͚CŽŶĐůƵĚŝŶŐ ŽďƐĞƌǀĂƚŝŽŶƐ ŽŶ ƚŚĞ ŝŶŝƚŝĂů ƌĞƉŽƌƚ ŽĨ ƚŚĞ DŽŵŝŶŝĐĂŶ 
Republic, CRPD/C/DOM/CO/1 (8 May 2015) paras 32, 33(a); ͚CŽŶĐůƵĚŝŶŐ ŽďƐĞƌǀĂƚŝŽŶƐ ŽŶ ƚŚĞ ŝŶŝƚŝĂů ƌĞƉŽƌƚ ŽĨ El 

Salvador CRPD/C/SLV/CO/1 (8 October 2013) para 35(e)  ͖͚CŽŶĐůƵĚŝŶŐ ŽďƐĞƌǀĂƚŝŽŶƐ ŽŶ ƚŚĞ ŝŶŝƚŝĂů ƌĞƉŽƌƚ ŽĨ 
Honduras UN Doc CRPD/C/HND/CO/1 (4 May 2017) para 41; ͚CŽŶĐůƵĚŝŶŐ OďƐĞƌǀĂƚŝŽŶƐ ŽŶ ƚŚĞ ŝŶŝƚŝĂů ƌĞƉŽƌƚ ŽĨ 
KĞŶǇĂ͕͛ UN DŽĐ C‘PDͬCͬKENͬCOͬϭ ;ϯϬ SĞƉƚĞŵďĞƌ ϮϬϭϱͿ ƉĂƌĂ ϯϭ;ďͿ͕ ϯϮ;ĐͿ , ͚ CŽŶĐůƵĚŝŶŐ observations on the 

initial report of PĂƌĂŐƵĂǇ͛ UN DŽĐ C‘PDͬCͬP‘YͬCOͬϭ ;ϭϱ MĂǇ ϮϬϭϯͿ ƉĂƌĂ ϰϯ  
158 C‘PD CŽŶĐů OďƐ  ͗C‘PD  CŽŵŵŝƚƚĞĞ͕ ͚CŽŶĐůƵĚŝŶŐ ŽďƐĞƌǀĂƚŝŽŶƐ ŽŶ ƚŚĞ ŝŶŝƚŝĂů ƌĞƉŽƌƚ ŽĨ  PĂƌĂŐƵĂǇ͛ UN DŽĐ 
CRPD/C/PRY/CO/1 (15 May 2013) para 41 
159 CRPD Concl Obs: CRPD CŽŵŵŝƚƚĞĞ͕ ͚CŽŶĐůƵĚŝŶŐ ŽďƐĞƌǀĂƚŝŽŶƐ ŽŶ ƚŚĞ ŝŶŝƚŝĂů ƌĞƉŽƌƚ ŽĨ ƚŚĞ DŽŵŝŶŝĐĂŶ 
Republic, CRPD/C/DOM/CO/1 (8 May 2015) para 33(a) 
160 C‘PD CŽŶĐů OďƐ  ͗C‘PD CŽŵŵŝƚƚĞĞ͕ ͚CŽŶĐůƵĚŝŶŐ ŽďƐĞƌǀĂƚŝŽŶƐ ŽŶ ƚŚĞ ŝŶŝƚŝĂů ƌĞƉŽƌƚ ŽĨ  Paraguay͛ UN Doc 

CRPD/C/PRY/CO/1 (15 May 2013) para 42 
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between this obligation and the obligation in article 16(3) to provide effective monitoring, but the 

obligation in paragraph 5 goes further.  This obligation is not restricted to formal monitoring 

mechanisms, but extends to staff and carers who work with disabled people on a day to day basis; i n 

order to ensure effectiveness, there must be adequate training for professionals to ensure that they 

are able to identify harm, as well as investigate suspicions or reports.  The lack of training for 

professionals has been mentioned in a number of concluding observations. For example in relation 

to GĂďŽŶ͕ ƌĞĐŽŵŵĞŶĚĂƚŝŽŶƐ ǁĞƌĞ ŵĂĚĞ ƚŽ ĞŶƐƵƌĞ ƚŚĂƚ ƚƌĂŝŶŝŶŐ ǁĂƐ ƉƌŽǀŝĚĞĚ ĨŽƌ ͚ƉŽůŝĐĞ ŽĨĨĞƌƐ͕ 
justice workers, health professional and other interlocutors so as to ensure protection from and 

prevention of exploitation and abuse of, and violence against persons with disabilities, including on 

effective reporting channels[...].162  There has also been significant criticism of the lack of data or 

record of cases kept by states, as without knowing the scale of the problem, an adequate  policy 

response cannot be designed.163   

The issue of prosecution has a discretionary element ʹ ͚ǁŚĞƌĞ ĂƉƉƌŽƉƌŝĂƚĞ͛ ʹ but it is clear that the 

issue of punishing exploitation, violence and abuse of disabled people is not taken sufficiently 

seriously.  Such incidences of violence would generally be prosecuted if perpetrated again non-

disabled people, and therefore in the interest of equal access to justice, the same standard should 

apply for disabled people.  Gabon has been criticised for failing to take wome Ŷ͛Ɛ ĐŽŵƉůĂŝŶƚƐ 
seriously and for showing a marked reluctance to prosecute such offenses,164 and Ethiopia has also 

recently been criticised for its failure to make the criminal justice system accessible, and for failing to 

treat the evidence of disabled people as credible.165 Paraguay has been criticised for failing to 

properly investigate and prosecute criminal gangs who economically exploit disabled children, 166 and 

the Republic of Korea167 Moldova,168 and Honduras169 for a general failure to punish perpetrators 

and to provide reparations.  TŚĞ ƉŚƌĂƐĞ ͚ƌĞƉĂƌĂƚŝŽŶƐ͛ ŝƐ ŶŽƚ ĞǆƉůŝĐŝƚůǇ ŝŶĐůƵĚĞĚ ŝŶ ƚŚĞ ƚĞǆƚ ŽĨ ĂƌƚŝĐůĞ 
16, and was not discussed in the negotiations. In the context of victims of torture, inhuman cruel, or 

degrading treatment or punishment, article 14 CAT requires the compensation of the victim, which 

can include rehabilitation measures alongside monetary compensation.  Equally, the CATOC requires 

measures for compensation in place in a number of articles. 170  If article 16 is understood to be 

                                                                 
162 CRPD Concl Obs  ͗C‘PD CŽŵŵŝƚƚĞĞ͕ ͚CŽŶĐůƵĚŝŶŐ OďƐĞƌǀĂƚŝŽŶƐ ŽŶ ƚŚĞ ŝŶŝƚŝĂů ƌĞƉŽƌƚ ŽĨ GĂďŽŶ͕͛ UN DŽĐ 
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Doc CRPD/C/PRY/CO/1 (15 May 2013) para 39; ͚CŽŶĐůƵĚŝŶŐ ŽďƐĞƌǀĂƚŝŽŶƐ ŽŶ ƚŚĞ ŝŶŝƚŝĂů ƌĞƉŽƌƚ ŽĨ QĂƚĂƌ͛ UN DŽĐ 
C‘PDͬCͬQATͬCOͬϭ ;Ϯ OĐƚŽďĞƌ ϮϬϭϱͿ ƉĂƌĂ ϯϭ;ĐͿ  ͖͚CŽŶĐůƵĚŝŶŐ ŽďƐĞƌǀĂƚŝŽŶƐ ŽŶ ƚŚĞ ŝŶŝƚŝĂů ƌĞƉŽƌƚ ŽĨ 
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164 C‘PD CŽŶĐů OďƐ  ͗C‘PD CŽŵŵŝƚƚĞĞ͕ ͚CŽŶĐůƵĚŝŶŐ OďƐĞƌǀĂƚŝŽŶƐ ŽŶ ƚŚĞ ŝŶŝƚŝĂů ƌ ĞƉŽƌƚ ŽĨ GĂďŽŶ͕͛ UN DŽĐ 
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linked closely to general rights prohibiting torture, then equally rights to compensation or reparation 

could also be seen as a natural addition to the interpretation of the right.  Alternatively, perhaps it 

could be said that it simply follows what seems to be a general requirement for compensation or 

reparations in international human rights law ʹ  and indeed in many legal systems provisions around 

civil wrongs. 

 

Including women- and child-focused legislation and policies 

 

The obligation in paragraph 5 requires that there are specific legislative and policy measures put in 

place for children and women.  This reflects again the focus on these two groups as experiencing 

higher levels of harm, particularly of a sexual and economic nature.  This obligation, therefore, 

requires the adoption of legislation and policies that specifically respond to the issues that these 

groups face ʹ particularly domestic violence and economic exploitation, as is the case with child 

begging.  Developing these policies requires knowledge of the extent and types of harms that these 

two groups face, and therefore the need to collect data is important here is also developing effective 

preventative frameworks. 


