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Answering the Call of Duty: The Phenomenology of JusticEwenty-First Century Video

Games

Craig John Newbery-Jones
School of Law, Plymouth University

ABSTRACT

In the twenty-first century, video games have become arnmgd of the entertainment
industry and a pervasive cultural medium. While cultural leéigabry has examined other
popular forms of culture, little attention has been paid toréfetionship between law and
justice in video games. Furthermore, the nature of law @t®eaomenological experience is
closely aligned to the experiential characteristics of cvigames. This differentiates video
games from other modern cultural texts by providing the user avitlactive experience,
instead of mere passive observation. This paper will intatedfpese themes at their juncture,
and explore how video games allow the individual to conceptuatiseexperiment with
abstract themes, specifically justice. Furthermore, thislanvill argue that video games
encourage the player critically to interrogate these éiseima more-profound way than other
modern texts due to its phenomenological process.
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INTRODUCTION

‘I love video games because I have the same experience I have when I watch a movie I love,
or read a book that captures my imagination. But I’'m an active participant rather than an
observer.’

Will Wheaton, (Mideo Games: The Movie, 2014)

‘Computer games are intrinsically linked to our culture in a way that’s irrevocable. I think
from here on it goes deeper. I think video games root deeper and deeper in everything we’re
doing, and until their gart of lives in a way we don’t even notice.’

Max Landis, (Mideo Games: The Movie, 2014)

In the last two decades, the video game industry has growmnet@f the principal global

entertainment industries and an important segment of intena&fbopular culture. According
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to the Entertainment Software Association (hereafter E®aAhsumers spent $21.53 billion
on video games, hardware and accessories in“2Git8 59 per cent of Americans playing
video games.This is clearly a generational development. The ESA ostlimat average age
of the game player is 31, the average age of the most fregmee purchaser is 35, and the
average gamer and has been game playing for around 14 yeyscontrary to common
assumption, this is not a significantly male-orientated maiket ESA has stated that 48 per
cent of all game players are women. Women, over the ad8,afepresent a significantly
greater portion of the game-playing population (36 per ceat) Hoys agé 18 or younger
(17 per cent}. Widespread engagement with this pervasive cultural medium cestitau
develop with the advance of technological innovations. The abdlifylay video games on
smartphones, tablet computers and wireless devices has advancedepghiement with
these cultural sources. In 2013, the ESA ascertained thatféotyser cent of gamers play
games on their smartphones and thirty-three percent pldyewmireless devices.

It is clear that video games now form a significant padasitemporary popular culture and,
as they become normalised and more ubiquitousiture generations, the influence of this
source on cultural studies will become increasingly signifiddetzertheless, the influence of
video games on legal culture and the representation of lavjuatice in this novel cultural

text are currently under-researched in existing scholarshig aticle will stress the

"Craig John Newbery-Joneg (craig.newbery-jones@plymoutiklaé. @CJNewberyJones) is a
Lecturer in Law at Plymouth University Law School and iart-time PhD Researcher at the
University of Exeter Law School. His PhD thesis ismikang how a detailed public image of the bar
was constructed in the nineteenth century through amieation and analysis of the representation of
the bar in the mainstream and popular press of the peribie Wcturing at the University of Exeter
Law School, Craig acted as the schools e-learning andaldigisource co-ordinator and sva
responsible for incorporating numerous projects and inidigtinto the undergraduate curriculum. He
is currently undertaking a similar role at Plymouth Univgr&iaw School and is examining how
experiential learning, employability skills and skiissed legal education can be embedded into the
legal curriculum. Thank you to William Barrett (Universitf Exeter), Mitchell Travis (University of
Exeter) and Alyssa Schirru for your thoughts and input.

! The Entertainment Software Association (ESA) is th® &bsociation dedicated to serving the
business and public affairs needs of companies that publishuter and video games.

2 Entertainment Software Association (ESA) Industry Fdbotgsa.com,

< www.theesa.com/facts/index.asp> accessed 6 August 2014

3 ibid

4 ibid

5 ibid
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importance of video games in future examinations of lawjasiice in popular culture, as
video games construct a wholly different experience of lawjastite than other popular
sources. This paper will argue that, unlike television, fitd aews media, which construct a
passive experience of legal themes, video games creatdivan experience, going beyond
mere observance and making the player participate in the wotitr of narratives and in-
game decision-making. Where themes of justice are concétigethe individual player that
becomes the arbiter of justice, often tasked with making dasidimat allow society or
individual characters to achieve retribution. These ioteyas with video games are ever-
increasingly becoming a part of our daéyperience, and where legal issues and themes of
justice occur, they become part of our structures of consciousneparamd our Lebenswelt
or life-world. To examine how video games contribute to the constructitme Lebenswelt,
this article will use the philosophical concept of phenomenologyvéiidcargue that these
themes of justice have created a phenomenological experience thighpubliclife-world,
perpetuating and popularising these themes.

This article is in three sections. The first section exgsldhe relationship between law and
culture, with a specific focus on the importance of video gamesntemporary society. The
second section introduces the philosophical concept of phenomenology ealdtionship to
law and culture. The third section examines how contemporarg gaees represent themes
of justice, allow the player actively to engage with thenad @onstructs opinion and attitudes

towards justice in postmodern society

VIDEO GAMES WITHIN THE STUDY OF LAW AND CULTURE

Law and themes of justice have always existed in cultural fexts;hanges in technology in
the last two decades have seen these themes permeate outum®ie ubiquitous manner.

While the works of Chauctand Shakespedreritique jurisprudential themes and the press

6 W Scheps;Chaucer's Man of Law and the Tale of Constance.” (1974) 89 Publication of the Modern
Languages Association, 285
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of the nineteenth century truly popularised lawyers andl lpgacedure? technological
advancements of the last two decades have encouraged a goesdtal engagement with
law through its mere ability to access such sources. In hik v goes Pop,Sherwin
examines the interrelationship between law and popular eutind explains the proliferation
of law in popular culture since the 1980s. His reasoning for swtfiftais that changes and
developments in technology and society in the last twenty yeaesled to a proliferation of
visual sources and the emergence of an instantaneous news cultthidhagplaced the law
at the heart of masculture and popular culture. He observes ‘as culture wars rage, the
technology of mass culture rolls on. And the visual mass medigcyarly television, have
their own models of truth and reason, law and justice, to purew stories have
consistently made up a significant portion of the popular cuittirélhis sustained
transmission of representation of law and lawyers validaidsaffirms the public fascination
with legal narratives and themes of justice in populaucailttexts. It is therefore inevitable
that themes of justice and related narratives have perneditenodern cultural texts,
including video games. While it cannot be argued that lawyers or legal procedure have
been a focus of video gamedegal themes and justice-based narratives have emerged in
game culture due to this proliferation of the legal thfoaultural texts

Sherwin’s*? assertion that law became popular in the last two decadiesity echoed by the
growth in substantial research into the relationship betwae and popular culture, but

video games have been notably absent. This research on mottaral dexts has been

7 See generally? Raffield and G Watt, (eds), Shakespeare and the Law,, (20§, K Elgin,
Shakespeare’s World: Crime and Punishment, (Cherry Tree Books, 2005) and M Bayer, Theatre,
Community and Civic Engagement in Jacobean London, (University ofPoess, 2011)

8 See generally, J Rowbotham and K Stevenson, (eds) Crli@imaversations: Victorian Crimes,
Social Panic, and Moral Outrage (Ohio State Universitg2r2005) and R Crone, Molent Victorians
(Manchester University Press, 2012)

9 RK Sherwin, When Law Goes Pop (University of Chicago P&&g2) 17

0ibid, 17

1 However, there are some choice examples of lawystdemal procedure in video games such as
Phoenix Wright: Ace AttorneyCapcom, 2014) and see V Blake, ‘Real Life Lawyer Seeks Funding for
Courtroom Drama Game Bohemian Killing’ ign.com
<http://uk.ign.com/articles/2014/11/26/real-life-lawyer-setkedingfor-courtroom-drama-game-
bohemian-killing> accessed 10 March 2015

12 Sherwin, When Law Goes Pdl7
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strikingly diverse. For example, Oweéhsxamined the depiction of the lawyer in the works
of John Grisham; AsimoW and Haddatf scrutinised the law and lawyer in film; while
Menkel-Meadow!® Machura and UlbricH and Asimow?® all interrogated the representation
of the law on television. It is therefore expected thasé¢ scholars have critiqued overtly
legal texts!® and have explored the representation and public recepfiosystems,
procedures and actors within them. While the representatitamofind lawyers in filnf?
literaturé® and televisioff has been examined extensively, the depiction of law, lawyets a
legal themes in video games has not been widely considenedis generally due to their
lack of obvious legal themes and subject matter. Howevegcient years there has been a
clear academic migration towards reading non-overtly legdb teith a jurisprudential

methodology? Tranter?* Travis® and Peter§ have all explored texts in which a legal focus

13 JB Owens, ‘Grisham’s Legal Tales: A Moral Compass for the Young Lawyer’ (2000-2001) 48
University of California Los Angeles Law Review, 1431

“*MR Asimow, ‘Bad Lawyers in the Movies’ (2000) 24 Nova Law Review 533 and MR Asimow,
‘When Lawyers were Heroes’ (1995-1996) 30 University of San Francisco Law Review, 1131

15T Haddad, ‘Silver Tongues on the Silver Screen: Legal Ethics in the Movie’ (1999-2000) 24 Nova
LawReview, 673

16 C MenkelMeadow, ‘The Sense and Sensibilities of Lawyers: Lawyering in Literature, Narratives,
Film and Television, and Ethical Choices Regarding&and Craft’ (1999-2000) 31 McGeorge Law
Review, 1

7S Machura and S UlbrichfLaw in Film: Globalizing the Courtroom Drama’ (2001) 28 Journal of
Law and Society, 117

8 MR Asimow, (ed) Lawyers in your Living Room: Law on Teloh (American Bar Association,
2009)

19 For example, JD Bounds, Perry Mason: The Authorship and Reproduction of a Popideo,
(Greenwood Press, 19968YJA Failinger, ‘Gentleman as Hero: Atticus Finch and the Lonely Path’
(1994) 10 Journal of Law and Religion, 303, J Grahiwyers and Super Heroes: The Firm, The
Client, and The Pelican Brief” (1996) 30 University Of San Francisco LaRevew, 1111, S Greenfield,
‘Hero or Villain? Cinematic Lawyers and the Delivasfy Justicé (2001) 28 Journal of Law and
Society,25, B Kitei, ‘The Mass Appeal of The Practice and Ally McBeal: An In-depth Analysis of the
Impact of These Television Shows on the Public's Perception of Attorneys’ (1999) 7 University of
California Los Angeles Entertainment Law Review, 8% Markey, ‘Charles Dickens' Bleak House:
Mr. Tulkinghorn as a Successful Literary Lawyer’ (2002) 14 St. Thomas Law Review, 689

20 For Film see MR Asimow, (n 14nd FM Nevins, ‘When Celluloid Lawyers Started to Speak:
Exploring Juriscinema’s First Golden Age’ in MDA Freeman (ed) Law and Popular Culture (OUP,
2005), 109

2! For literature see C Menkel-Meadow (n 16) and RA Poshaw and Literature, (Harvard
University Press, 2009)

22 For television see J Denviil,aw, Lawyers, Film & Television’ (2000) 24Legal StudesForum, 279
and S Machura and S Ulbrich (n 17)

23 This approach was pioneered in WP MacNeil, Lex Populi: Jimésprudence of Popular Cultyre
(Stanford University Press, 2007)

24K Tranter, ‘Come a Day there Won’t be Room for Naughty Men Like Us to Slip About at All: The
Multi-Medium Outlaws of Firefly/Serenity and the Poddiles of Post-Literate Justice(2012) 16
Law Text Culture, 277-304
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is lessapparent, by examining less obvious legal and theoretical iatjits and their
potential influence on public conceptions of law and legalitfis legal subtext, specifically
moral and social justice, can be explored in the contesttriemporary video games.
Although popular culture can convey general jurisprudential conceptpstice and
fairness?’ this article in no way asserts that popular culture providkstiactive and accurate
view of the law and legal procedure. Posner has beeratofipopular cultural transmissions
of law, exploring how the unrealistic depiction of law in atdl texts can be detrimental to
law’s reputation. 2 However, MacNeil has emphasised the importance of aliltur
representations of law in encouraging wider society to engitggurisprudential concept$’
The apparent absence of law, legal procedure and judit@bkarom video games allows the
scholar of culture to examine themes of justice by jurisprudemi&dns uncluttered by
guestions of empiricadccuracy. This widespread societal engagement with themes iokjust
underpins this article’s approach, while also exploring the manner in which the public
engages with justice and jurisprudential subtexts in modern culttefdcis

Video games are one such cultural artefact that has notsbéstantially evaluated with this
jurisprudential focus. Until now, the legal scholarship of vidames has generally centred
on an analysis of their technological content through inteéécproperty law and their
engagement with society through other substantive legal s$sibjsach as end-user
agreements and privacy in relation to personal Ydwre generally, there has also been

some conceptual legal theory applied to the rule-based reguttplayers in MMORP&™

25 M Travis, ‘Making Space: Law and Science Fiction’ (2011) 23(2) Law and Literature, 241-26 M
Travis and K Tranter,‘Interrogating Absence: The Lawyer in ScienEgtion’ (2014) 21(1)
International Journal of the Legal Profession, 23-37 andriis, ‘We’re All Infected: Legal
Personhood, Bare Life and The Walking De@®14) International Journal for the Semiotics of Law,
<http://link.springer.com/article/10.1007%2Fs11196-014-9396-3> acc&8dddrch 2015

26 TD Peters, ‘Unbalancing Justice: Overcoming the Limits of the Law in Batman Begins,” (2007)
16(1) Griffith Law Review, 247

27 R Posner, (n 21), 22

28 ibid

29 WP MacNeil, (n 23) 1-2

30 For example, Sheppard Mullin, The Law of the Level Blagvw.lawofthelevel.com> accessed 10
March 2015

31 See generally, JM Balkin and BS Noveck, State of Pllay, Games, and Virtual Worlds (New
York University Press2006), N Gervassis, ‘In Search of the Value of Online Electronic Personae:
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This approach has generally sought to project existing legdysas upon a specific type of
video game and online worlds, and examine the regulation of thesaial communities
through standard legal norms. While the popularity of tioesee worlds cannot be disputed,
the status of mainstream video games in contemporary sduéetya more substantial
permeating effect due to their considerable popularity. Ma&iast video games can certainly
allow scholars a more indicative view of societal engagemehtsuich themes due to their
greater public exposure. Furthermore, the characteristtdVddRPGs as online worlds lend
themselves to a more anthropological critique, wherearahative-based nature of popular
video games is more suitable for a jurisprudential exploratidimeaf pertinent themes.
Establishing a methodology through which to analyse video ganmeseesn daunting, but
these latest cultural texts can be examined, read anduedtiquch in the same way that
other visual texts have been by cultural legal studiédeo games form a part of the
contemporary cultural landscape and can be read,umitiqnd evaluated with same manner
that other cultural sources have been due to the univershlityitural reception. Generally,
the discipline of law and popular culture has examined cultarés and attempted to read
them in an analogous manner to langu&@ztholars such as Douziddand Barthe¥ have
outlined how images and texts, transmitted by cultural sourcescreate signifiers and
cultural signs that can be read by society and can mean sometgcific to society as a
whole or individual social groups. Douzinas has stated ‘thathe most general sense, the
image is the object of vision, seeing is to pereehe images the world projects’.® This
analysis can apply to both the image created through terdpidsentation and through the

constructive interpretation of the visual image. An image ¢hat be constructed through

Commercial MMORPGs and the Terms of Participation iinuedl Communities(2004 3 Journal of
Information, Law and Technology
<www?2.warwick.ac.uk/fac/soc/law/elj/jilt/2004_3/gervassisixccessed 11 March 2015 and
Gervassis, ‘From Laws for Cyberspace to Cyber Laws (literally): Integraof Legal Norms into
Internet Protocols & Law for Closddigital Management Communities’ (2004) 1(2) SCRIPT-ed, 307
318

32 C Barker, Cultural Studies: Theory and Practice, (Sage Piidnfisa_td, 2000) 11

33 C Douzinas, ‘A Legal Phenomenology of Images’ in O Ben-Dor, Law and Art: Justice Ethics and
Aesthetics (Routledge, 2011), 247

34 See generally, R Barthes, Mythologies (Vintage Books, 2009)

35 C Douzinas, (n 33) 247
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textual sources allows the reader, consumer or user to perbeivenagethat the ‘world
projects®* or, at the very least, that the source projects. Mukerji Setdidso® have also
outlined how society can give a cultural text meaning or defimi even meanings not
originally intended by the produc&The discipline of law and popular culture explores this
social meaning and the meaning of specific groups can be ogaéed. Finally,
Aristodemou® outlines how popular culture has the ability to lead and inflaepopular
opinion whilst also reaffirming and reflecting beliefs anchamis already inherent in society.
Popular sources are interesting ‘not simply because they are popular but because they may
contribute to, or impede, rational and critical participaiin the political world¢®® Therefore,

it is important to understand that cultural texts can be#d Ipublic opinion and reflect
societal beliefs through their transmission.

Video games add a further dimension to existing culturallyais, as they provide the scholar
an opportunity to investigat cultural text that is more closely aligned with legalqadure
throughto its experiential nature. Law, by its very characteristissan experience within
society, and parallels can be drawn to manner of experighat exists in playing a video
game. Whereas the format and codes of communication foucithéma and television are
largely based around the role of the audience as a passive olmseasffecious bystander, the
role of the user in video games is that of active expetienanr experiencer. Video games
place decisions and narratives in the hands of the user,llandthe players to immerse
themselves more substantially in the subject matter ofettte éngaging more substantially
with themes and motifs, choices and decisions. While thideadoes not argue for a higher
esteem to be placed upon video games, it argues that byiagdlys representation of law

and jurisprudential themes in these sources, studies in law anthpaulture can explore a

3¢ ibid

37.C Mukerji, & M Schudson, Rethinking Popular Culture; Contemporamggeetives in Cultural
Studies, (University of California Press, 1991), 29

38 ibid

3% See generally, M Aristodemou, Law and Literature; JourneysnFHer to Eternity, (Oxford
University Press, 2000)

40 C. Mukeriji and M. Schudson, (n 37), 37
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new dimension of individual societal engagement with cultiees and can begin to think

more holistically about the experience of cultural texts withe Lebenswelor life-world.

LAW, JUSTICE AND VIDEO GAMES IN THE LIFE-WORLD AND HOME-WORLD

Law, justice and video games are all experienced by the indivigithin society as part of
their Lebenswelt, dlife-world, and to examine fully how individuals experience theseimall
phenomena, this article draws upon the concept of phenomerfbBgnomenology exists
as a philosophidatheory that examines the ‘structures of experience or consciousriéss.
More specifically, ‘phenomenology is the study of ‘phenomena’: appearances of things, or
things as they appear in our experience, or the ways weiexperthings. Thus, it is the
meanings that things have in our experience. Phenomenology studiemusresgerience
from the subjective or first-person point of viéWPhenomenology is about being grounded
in the experience of individuals, so this theory has been deplayea research tool to
examine the individual’s experience in contemporary society® or the individual’s experience

of historical artefacts and heritage.Yet, the phenomenological relationship between
individuals and the representation of themes of law and justjpepmlar culture has not been
adequately explored.

The ability to explore the individual’s experience of law and justice within the world is of
vital importance to understanding societal engagement wiltliral texts, especially the

experiential medium of video gameBhe individual experience of law and justice can be

41 L Finlay, ‘Introducing Phenomenological Research’ Unpublished Article. (2008) Retrieved from
<www.google.ca/search> accessed 5 August 2014,Phenomenology is the study of phenomena:
their nature and meanings. The focus is on the way things afpearthrough experience or in our
consciousness where the phenomenological researcher aims ttepavch textured description of
lived experience.’

42 DW Smith, ‘Phenomenology’ in EN Zalta (ed.), The Stanford Encyclopedia of Philosophy (Winter
2013 Edition), <http://plato.stanford.edu/archives/win2013ikesiishenomenology/> accessed 5
August 2014

43 ibid

44 See D Langdridge, Phenomenological Psychology: Theory, RéiseadcMethod (Pearson Prentice
Hall, 2007) and K Dahlberg, H Dahlberg and M Nystrom Yeleflective Lifeworld Research,
(Studentlitteratur, 2008)

45 See J Pallud, ‘The Application of a Phenomenological Framework to Assess User Experience with
Museum Technologies,” Conference Paper delivered at th& Etiropean Conference on Information
Systems, 2009
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argued to contribute to oulife-world, *® which is a key focus of investigation for
phenomenology. Théfe-world comprises the world of objects around us, as we perceiv
them and our experience of our self, body and relationsHigémply put, thdife-world is
the world as perceived or experienced by the individual inydag life. It is closely related
to the concept of ‘Dasein’ found in existential Heideggen philosophy,“® which translates as
‘being there’ or the sense of ‘being’ found in human thought and our individual experience of

the world. Phenomenology examines this experience and explores howuadlimieractions

or experiences, including interactions with cultural texin be seen as the objects that
construct oulife-world, and the objects that we experience in our interactions. ithudils
and social groups perceive cultural texts through this experiemzk this reveals how
individual understandings of law, legal procedure and justicec@mstructedlIt is widely
acknowledged that phenomenology can also shed light on the experighceveral
individuals or societal groups, to ascertain and analyse thesd experiences’ in their
collective ‘home-world. °° When this is considered alongside the work of Sherwin, iesr cl
that phenomenology can provide the scholar an opportunity to reflecthpaxperience of
those groups within society that experience law and judtimeigh cultural texts. Sherwin
stated:‘[A]ny attempt to understand adequately the way law worlsirtemporary society
requires that popular culture be taken into accoiihenomenology can go beyond this and
can explore the experience through which this knowledge is conskrieeause returning
‘to the things themselves is to return to that world whicheues knowledge, of which

knowledge always speak® The process through which individuals and social groups

46 E Husserl, The Crisis of European Sciences and Transcenddmabmenology (Northwestern
University Press, 1970), cited in L Finlay (n 41)

47 ibid

48 M Heidegger, Being and Time (Wiley-Blackwell, 1978) 67

49 J Cresswell and A HawrtDrawing on Bakhtin and Goffman: Toward an Epistemology that Makes
Lived Experience Visible’ (2012) 13(1) Forum Qualitative Sozialforschung/Forum: Qualitative Social
Research, 20

50 See generally, E Husserl, Zur Phanomenologie der Inteksivivie (Martinus Nijhoff, 1973)

51 RK Sherwin, (n9) 17

52T Toadvine and L Lawlor (eds), The Merleau-Ponty ReaMmrthwestern University Press, 2007)
57

1C
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experience the representation of law and justice in culterd$ constructs knowledge of
these subjects

As video games are so inherently experiential, phenomenology psavighilosophical and
gualitative framework through which to explore the varief processes within numerous

models of experience in thiéetworld.

‘We all experience various types of experience includingepéan, imagination,
thought, emotion, desire, volition, and action. Thus, the dowigghenomenology is
the range of experiences including these types (among othersyidagpeincludes
not only relatively passive experience as in vision or heafing, also active

experience as in walking or hammering a nail or kickingla’®’

This comprehensive definition makes phenomenology a valuable toolrimirgxg individual
engagement with cultural texts that depict the law ande repecifically, themes of justice.
This multifaceted perspective, which is found within the thexd phenomenology, provides
a novel perspective to examine public engagement with popularecaltdrits representative
texts. Furthermore, cultural texts can incite experiemégponses from individuals but can
also exist as both passive and active experiences. For the pafgbsework, video games
can provoke numerous types of experience and reflection, wkigéing as both a passive
and active experience for the user.

There have been attempts by legal theorists to analysehtawgh the theoretical lens of
phenomenology due to ldw very existence as a phenomenological experience.>* The
pervasive nature of law in society and its inextricable cofored¢d culturé® ensures that
phenomenological perspectives can be utilised in jurisprudentiaghhoand qualitative

examinations.

53 DW Smith (n 42)

54 See generally, Reinach, ‘The a priori Foundations of the Civil Law’ Trans. JF Crosby (1983) 3
Aletheial and W Hamrick, An Existential Phenomenology of Law. MauriarIbau-Ponty (Martinus
Nijhoff, 1987)

55 M Aristodemou, Law and Literature; Journeys From Her torfite

11
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‘The science of law is a science of human experience foundedltome and its
object is the experience of liberty. Law is a cultural cbjghich people create in
function of certain values; law is thus not neutral towardsegaand the value
constituted by law is a positive valuation; there is no transcealdgoal, such as
justice, immanent to law which law must realize. What riamanent is the

understanding of the positive evaluatich.

The nature of law as a pervasive and experiential subjeesptdenomenology firmly within
the realms of jurisprudential scholars and legal theoristshéranore, law and legal rules in
both common law and codified systems are subjectively understoodxpedeaced, so
phenomenological examination of law recognises the experience widinls and social
groups with respect to their involvement, knowledge and imomwrsi legal structures and

social norms.

‘Law is a social structure, which has its origin in politicdsibne of the modes of
expression of meaning and of giving life to values in a waiére there is na
priori meaning. Since the meaning of language is never coryptietiermined, never
wholly constituted, judges may use a rule, for example, innamanner. The rule
now is being made to say something new but which it was alreadyleagaaying.
This never happens arbitrarily. Law interacts with ethics @widtics yet remains
distinct because each mode engages in social ordering in itshawacteristic way.
The task of law is to promote justice, which is conceived agersdlity and is
closely linked to the idea of individual freedom, and to alther disenfranchised to

be respectedf’

56DW Smith, ‘Phenomenology’ in EN. Zalta (ed.), The Stanford Encyclopedia of Philosophy
57H Pallard and R HudsorPhenomenology of Law’ in C B Gray (ed.) The Philosophy of Law: An
Encyclopedia, (Garland Publishing, 1999), vol. 2, 647

12
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It is clear that a phenomenological approach to jurisprudentiglsisi@an draw together the
apparen ‘objective’ language of the law and explore its subjective interpretation and
experiential interaction with thiadividual’s life-world, while also considering wider societal
concerns and obligations within collective home-worlds. Althotigh a juxtaposition, this
can provide a fascinating perspective on the philosophy of talvoa judicial decision-
making. Furthermore, the acknowledgment by jurisprudential sshatato the validity of a
phenomenological perspective to legal analysis demonstrates thiféicaige of this
philosophical concept and further validates this methodology foarthbysis of engagement
with perceptions of justice in cultural texts such as videcegam

At this juncture, it is imperative to explain how law, jostand video games exist as
phenomena in the experience of the individlitd-world, as their interrelationship is
specifically relevant to this article. While law and justiaee inherently interconnected
through their aims, objectives and processes, it is law Histiseas a phenomenon that is
experienced by all individuals. Law is part of every individlif@kworld in some respect.
While the individual experience may differ from societal ‘lived experienc€ of the law within
the constructed homeerld, it is by its very nature pervasive andaiphenomenon that is
experienced by all. Law is explicitly and implicitly exjggrced by individuals throughout
their ‘Dasein,’ their behaviouis impacted and modified by such experience of legal concepts,
and their conscious understanding of their own existenceadtiomelto legality is informed.
Conversely, justice is something far more metaphysical, anaabstoncept that can
encompass humerous meanings, interpretations and philosophies. Dhitotighhistory of
legal theory, the concept of justice has been interrogatitidued and reconceptualised, yet
it is impossible to define justice beyond a number of abstatains related to ethics, moral
good, rationality and jurisprudence. Therefore, it is cultumeistthat encourage experiential
engagement with these themes and conceptions of justice.

Whereas law and legal processes exist as a social exgefienthe life-world of the
individual, video gameallow the individual to experience notions of justice wittnait life-

world. Conceptions of justice in the game’s life-world can influence conscious understandings
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of justice in the individuas life-world, which makes cultural texts, especially the experiential
medium of video game, extremeiportant to the individual’s engagement with justice in
their everyday lives. Cultural texts allow the individual to gyegavith abstract conceptions
by actually representing and conceptualising theories of gustimrality and ethics in the
text’s contents. It is clear that these themes are imaginedametualised in video games
by creators or designers and, on a superficial level, arengnginings of justice by cultural
producers reflected upon the experience of the user. Neverthislessser is also able to
engage with such concepts within tife-world of the game, and through the experience of
such phenomena is able to critique and reconceptualised jurispalideathes within their
own realm of experience, subsequently allowing them to aartstonceptions of justice in
their own individualife-world. If video games provide us with an experience and oppartunit
to reconceptualised justice, then phenomenology is the methodologalkinas us to
examine this experience and investigate how individual interactidth themes of justice in
video games construct intimate understandings of jurisprudeghgates within oudife-
world.

Furthermore, the mass nature of cultural texts, specifiedperiential mediums such as
video games, create‘lived experienceof justice amongst social groups, within their home-
world. Whilst individuals will always possess some differing corioapbf justice within
their life-world, our collective conceptions of justice within our home-world instucted
due to the influence of cultural texts and the intersubjégtdf individual and collective
experience. Thisome-world of a given community can be definedhassystem of senses or
meanings conguting their common language... given that they conceive of the world and
themselves in the categories provided by this langifd@riltural texts communicate with
their audience (such as social groups) using this system of meamingviaere there are

deficienciesin such significationcan construct this meaning amongstrtlaeidience. This is

58 C Beyer, ‘Edmund Husserl’ in EN Zalta (ed.), The Stanford Encyclopedia of Philosophy (Winte
2013 Edition)
<http://plato.stanford.edu/archives/win2013/entries/hussadéessed 13 Meln 2015
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particularly true for video games, and the ‘video game culture.” In the last two decades, there
has always been a more specific community and home-woridusétd to video games.
However, the growth in video games in recent years hastBsecommunity become more
diverse, and the stigma of video games has decliseitleo games earned a more substantial
cultural position. Therefore, the home-world of the video gamoeimunity has grown
significantly and the message that is transmitted by videoegasnmore analytically
significant than ever.

As a result of the above discussion, it is argued that socisiyesle@ctive engagement with
notions of justice in order to construct their own understandinisjugtice within their life-
world. While there has always been a phenomenological public engageitielaw, legality
and justice, there has been a shift in recent decades étora public engagement to passive
observation, yet video games are bringing back a more actiwemgnt. From Anglo-
Saxon and Norman communal justite® medieval executiofsand ritualistic punishmenfs,
the public of the UK always had an active phenomenological exmeriof justice. However,
with the modernisation of the criminal law in the nineteenth century, encouraged by a ‘newly
discovered’ social morality,®” executions and public punishments were abolished or moved
behind prison walls, and the public relied upon the Ptéssengage with jurisprudential
stories®* While this continued the tradition of making justice a phesrmstogical process, it
can generally be viewed as encouraging a more passive engageithejudicial themes.
Observing justice through fiction and non-fictional visual souroescaltural texts positions
the consumer as an independent, unseen and unheard observéctidlwal-cultural texts,
such as news reporting, allow the individual to observe aridueiissues within their own

cultural paradigm, whereas television, film and literature igdiyedraw the individual into an

59 JH Baker, An Introduction to English Legal History, (Butterlert2002), 4-6

60 See generally N Cawthorne, Public Executions, (Chartwek&d006)

61 See generally, W Andrews, Medieval Punishments: Antiied History of Torture (Skyhorse
Publishing, 2013)

62 A Briggs, The Age of Improvement, (Longman, 1965)656-

63 See generally J Rowbotham, K Stevenson and S Pegg, Cléms in Modern Britain: Press
Reporting and Responsibility 1820-2010 (Palgrave, 2013)

4See generally J Rowbotham and K Stevenson (n 8) andrie Qucg)
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imagined, fictional reality through which importantuss, dilemmas and questions can be
observed and, in a limited manner, experienced. Howevegwiol the advent of the
internet, a new forum for participation in social issuesluding justice, has emerged. The
inevitable growth of online news services (coupled with the dealipeint journalism) and
the invention of social media have provided a new medium thredmth the public can
engage more directly with justice and contribute to wider dismussaround crime,
punishment and sentencing. This growing trend in phenomenologicaezngat with issues

of law and justice is also overtly apparent in the ever-isangaculture of video games.

SWINGING THE SWORD AND SMASHING THE SCALES: THE PHENOMENOLQG

OF JUSTICE IN VIDEO GAMES

While video games have been a notable feature of the cutinddcape since the late 1970s,

it is the growth in this medium in the last two decades hhatseen this cultural text truly
permeate contemporary sociéfyThe emergence of the internet, the destigmatisation of
‘video game culture’ and the continuing rapid advancement of technology have ingvitabl
encouraged this growth, but it is the active phenomenologicagengat with these cultural
texts that has led to their prodigious success. This artill@ew explore how video games
construct a distinct experience of justice and allows thoseemigage with these texts to
become an active participant in such themes. It will draw @aolier discussions to analyse
and critique representations of justice in video games ubin@SA’s top 20 best-selling
video games of 2013 as a source bB€@nce specific genre subjects are removed (such as

sport games’ family or party game® and games marketed directly at a younger

5T Cross, ‘All the world’s a game’ theeconomist.com

<www.economist.com/node/21541164> accessed 14 January 2015

%6 Entertainment Software Association (ESA), Essential Faloteit the Computer and Video Game
Industry, theesa.com

<www.theesa.com/wp-content/uploads/2014/10/ESA_EF_2014.pdfssect@4 January 2015

7 For example, Madden NFL 25, FIFA 14, NBA 2K13 and NBA 2K14

%8 For example, Just Dance 2014
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demographi®), nine games remain that can be explored for their themantent’”® These
remaining games fall into the two biggest genres in the vid@eegndustry, action games
and first-person shooters (shaotrups), with these genres sharing over 51.9 per cent of the
market’* While these games undoubtedly provide an exhilarating experfientre user, it is
the emergent narratives of justice that have also led toabheiwhelming popularity

The narrative in video games can be a difficult conczpietine due to the experiential, non-
linear nature of modern video games. Presently, gamebberé¢o contribute directly to the
progression of the story, be an active participant in thegpidt as we move quickly into the
next-generation of games consoles, ever increasingly select awectimo direction of their
experience’? Unlike films, television or literature these narrativevides are used to
contextualise théfe-world of the game, but are also used to create impogtamtents of the
game, such as character motivation, environmental changes aedjgential challenges.
Pearce has explorédw the design of the video games creates a ‘deconstructed narrative,’
and identifies six different narrative operators thastewithin these game&. The most
important components to the discussion in this article inclie@xperiential? augmentar{’
and metastory operators, all of which assist in the construction of the phenological
experience of themes and motifs while engaging in the game. Wisleertainly true that

users construct their own narrative and their own phenomenologicaliemqeer the

%9 For example, Minecraft, Disney InfinjitPokémon X&Y Lego: Marvel Superheroes and Skylanders
Swapforce

® These include Grand Theft Auto V, Call of Duty: Ghosts, |Bfetd 4, Assassins Creed IV: Black
Flag, Call of Duty: Black Ops I, Injustice: Gods Among UsgeTLast of Us, Bioshock Infinite and
Batman: Arkham Origins

"L ESA, Essential Facts about the Computer and Video Gadustry, 31.9 per cent of the market
share is given to action games and 20.0 per cent toeshoot

2 There is a growing trend of ‘open-world’ development in video game production that is continually
developing, moving from a linear narrative to multifileearity, increasing the gamer’s
phenomenological engagement with these texts.

73 C Pearce, ‘Towards a Games Theory of Game’ (2004) 1 First person: New media as story,
performance, and game, 143-153,

"4 ibid — The Experiential Operator ‘is the emergent narrative that develops out of the inherent
“conflict” of the game as it is played out, as experienced by the players themselves.’

5 jbid — The Augmentary Operator is the ‘layers of information, interpretation, backstory, and
contextual frameworks around the game that enhance other narrative operators.’

76 ibid — The Metastory Operator is the ‘specific narrative “overlay’ that creates a context or
framework for the game conflict.’
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development of gaming in the last decade has led to aigoeatise in the exploitation of
augmentary and metastory operators within the emergerdtimarin order to blur the lines
between cultural texts, and encourage a more immersiveiexper To put it simply, video
games are being written and designed with an ever increasing on the story, background
and narrative construction in order to allow users to gadnenof a cinematic experience
while playing, but still allowing the narrative to contextualise players actions within the
life-world of the game.

Unsurprisingly, these narrative devices also encourage phenomenolemggeajement with
themes and issues that occur in thiéseworlds, for good or ill’ Pearcé has also argued
that the characteristics of video games in the modern agerhave beyond the individual
passive experience of narrative found in film, literatane television, and instead create
phenomenological medium through which to experience this narréesrce explainghe
reason that narrative games have gained such popularity is édteysborrow what is
engaging and interesting about other forms of narrative andtuseenhance the play
experience/® successfully placing the gamer in a play-context rathen th framework of
storytelling® This allows the player to become more fully immersedthiwithelife-world of
the game, and this is particularly true as the quality andstaattion of games has improved
in the last decade. Modern video games are now high-definition, lyisimpactful
experiences, and are very different from the two-dimensidingar-scrolling style of early

video games such as Super Mario BfdBpnic the Hedgeh88jand Donkey Kong Countf.

7" There has been much criticism of video game violence abstantial research into its effects on
violent behaviour, for example, Xiirsh, ‘The effects of violent video games on adolescents: The
overlooked influence of development.” (2003) 8(4) Aggression and Violent Behavior, 377-389. Other
authors have highlighted the psychological benefits of srpgement. See generally, J8nes,
Killing monsters: Why children need fantasy, super heroesnai@-believe violence. (Basic Books,
2002)

78 C Pearce, ‘Towards a Games Theory of Game;143

?ibid, 144

80 jbid

81 Super Mario Bros (Nintendd985)

82 Sonic the Hedgehog (Sega, 1991)

83 Donkey Kong Country (Nintendo, 1994)
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The current generation of consdfesemonstrate any ever-increasing sophistication in visual
styling and a reliance on narrative themes to construcharersive experience and lead the
player’s experience. This contributes directly to a more substantial development ofiféhe
world and home-world of gamers.

Furthermore, it is the experiential operator in narratigastruction that is most salient for
this investigation, as it places the user withife-world of the game and as an active
participant in the development, decisions and direction of thatiher. Video games have
always centred on achieving objectives, passing levels or sudbessinpleting challenges
that drive the narrative forward to completion of the gaifibe player is obviously
responsible for this progress throughout the game, but this basméeamore significant in
modern video games as more decisions are placed in the hahdptyter. There has been a
clear departure from linear game play and undeviating leveltstajadowards more open-
world, individualistic interactions that allow the playercteate customisable experiences and
make decisions that dictate the direction of game plays Thid structure allows the
individuals to construct their own narrative within the garifesworld and this in turn
encourages a more extensive engagement with themes thgednoen the augmentary and
metastory operators. Players have to think about theirsidasi and the possible
consequences before deciding how to proceed, allowing the individ conceptualise
abstract themes and cognitively engage with such themes. Thispegially true for
conceptions of justice, including retributive justice, restorativ&ige, social justice and
wider ethical and moral questions.

Jurisprudential themes have emerged throughout the narratitee efdeo games in the
much the same way that they have permeated other cuéxisf® While other cultural texts,
such as television, film and literature are able to exploemés of justice through legal
narratives, the absence of law from video games has mad&eghkivert, but it is still

prevalent. Issues around justice often arise from the cobfiisteen the metastory and the

84 Including the PlayStation 4 and Xbox One
85 See generally, WP MacNeil (n 23)
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underlying motivations of characters found in the augmentaryatiper However, the
conceptual nature géirisprudential themes, alongside the numerous theories of juséite th
exist to critiqgue such themes, make it difficult to defingagicular meaning of justice that is
represented in video games. Instead, a number of them@ptesentations emerge through the
narrative operators, that allow for the player to obsergeperience, assess and
reconceptualise their own beliefs and ideas of justice. Thiwsathe individual to construct
his or her own conception of justice in thfe-world of the game, and this in turn can affect
their ownlife-world understandings of justice and the function of law and tggalitheir
home-world. This is particularly important when conceptiongistice, such as the function
of criminal justice and protection of individual rights, acentinually questioned in
contemporary society.

The Cal of Duty (COD) franchise has used themes related to pgtitensively throughout
their emergent narrative. This has specifically concernegtgsaround retribution and their
metastory is often concerned with bringing traitors, betragktsust, terrorists, the immoral
and (dare it be said?!) the un-American to justice.dxample, i Call of Duty: Ghosté® the
primary metastory operators are betrayal, treason and veegebhe protagonists @OD:
Ghosts are the elit€shost unit, a US Special Forces Unit, undertaking clandestine mgsion
behind enemy lines during a global conflict against ‘The Federation.” Inevitably, the player
takes the role of the heroes, specifically a member of fits squad Logan Walker.
Conversely, Gabriel Rorke is the chief antagonist and villain to Logan’s hero. Rorke is a
former American solider and a prior leader of the irdasmGhost unit, who defected to fight
for ‘The Federation’ after being left for dead by Logan’s father, Elias. The emergent narrative
sees Logan and the Ghosts attempting to capture and bring ¢e filrtitraitor This concept

of retribution, capturing a traitor and bringing him to justioe his betrayal of his country
demonstrates how this text focuses on retributive justice as a rheamght which to resolve

the inherent conflict.

86 Call of Duty: Ghosts (Activision, 2013)
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The player is tasked with working though various battle-zoneldan order to reach Rorke
and capture him for his treasonous defection. Throughout the gaev@ayer is the arbiter of
justice driven by the desire for retributive justice on behifaeiety for the disloyalty and
treachery of the antagonist. It is the fundamental charstatsrof this genre (the first-person
shooter) that places decision related to justice in the hantse auser and creates active
participation in these important themes and concepts. The plagsr not merely observe
these themes, as they do in other cultural texts, but partEipatean experiential actor,
making decisions, constructing the emergent narrative anditirgge their own
phenomenological process of experiencing justice. p#sbn shooter’s very literally
position the player in the protagonists point of view, allowingplager to experience the
events and emergent narrative through the eyes of the avamat permitting the player to
control the dispensation of justice by allowing them to decidenvtheoull the trigger. The
player’s active role distinguishes video games from other forms of culturabk.tékthile
cinema, television and literature can position the usehanpbsition of the protagonist or
antagonist, only video games give the user an active experiensuch a way where
decisions can diverge from a linear narrative, subsequentlpriagp multiple lines of
potential direction. This game deals with themes of justgmecifically concepts of
retribution and creates an active experience of justiemtourage a deeper conceptualisation
of such ideas. The result is a conception of justice that isatlgtiocused on retribution and
vengeance, not restorative or rehabilitative justice. This wardeeply problematic for
widespread conceptions of justice and the function of law in theetmrld of those
engaging with video games.

While this concept of retributivism is a principal motivatian the player, this is exacerbated
further when, during a foiled attempt to extract Rorke, Logan’s father is killed. These
augmentary operators and the development of the metastagitdreithe experiential
operator and emergent narrative of justice, shifting feoaontextual to personal paradigm
within the life-world of character, and therefore, the player. It is evident ttr@temergent

narrative is based around achieving a sense of retribution, punghiaigpr for their betrayal
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of the US and the specific, personal retribution for the murder of the protagonist’s father. The
immersion of the player in the narrative and the experiedhiafacteristics of video games,
mean tha this personal motivation is replicated in the psychology kfedworld of the
player. This emotional stimulus deliberately deepens thes s@rjsistice and retribution, and
intensifies the personal emotion attached to the motivafidhe player in reference to this
particular theme of justice. This is also something that is yigdlhtable to an individual
player, allowing them to sympathise with character and drp@n their own emotions as
motivation.

The immersion which players experience witthie life-world of video games can also elicit
emotional responses within the player’s own life-world, which influences individual
conceptions of justice in the homerld. These texts link conceptions of justice to emotional
subjects, which remove the inherent objectivity in the funcbbrjudicial systems and
individual conceptions are often clouded by personal emotioBf): Ghosts constructs this
distinct understanding of justice as retributive, using emotion gwitiepal motivation. This
is particularly important when issues around jurisprudential ¢éseim contemporary society
are often based around highly emotive subjects, such as the pubbitioteand press
reporting of crime and punishment

In COD: Black Ops If” the metastory operators are again concerned withbuttre
conceptions of justice, but in this text the player is asked tiol Wie ‘sword as an arbiter of
justice and is given control of the final, key decision in bringheyvillain to justice. In Black
Ops IlI, the augmentary operators are more convoluted asathe gccurs in two different
time periods, 1980’s Cold War era and 2025 the ‘Second Cold War era. The two principal
protagonists are Alex and David Mason, father and son, boitgaas elite US Special
Forces Operatives in their respective time periods. The chtafyanist and villain of the
piece, Raul Menendez, is the same throughRatl is a terrorist who has devoted his life to

bringing about the fall of American neo-imperialism througintinual attacks on US

87 Call of Duty: Black Ops Il (Activision2012)
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personnel, infrastructure and military targets. Specificdléy,is responsible for inciting the
Second Cold War between the US and China by hacking anchatewy the Chinese stock
exchange. The player takes control of Alex and David in trespective timelines, and
progress through levelas both are sent to apprehend Raul and bring him to justice. The
outcome of these levels depends on the actions of the playdaheaddcisions made by the
individual throughout affect the eventual outcome of the ganepebBding on thelayer’s
success and decisions throughout the game, different dvarattrvive or are killed with
distinctive outcomes. This demonstrates the phenomenologicalienqeerthat now exists
within video games, where players have to consider the longd¢ensequences of their
actions. While this also allows for experimentation when defirsach concepts, it also
means that engagement with such themes is a phenomenological phateaows the
individual to conceptualise themes of justice that are impiottethe user. This is particularly
true at the climax of the game, when the player is asked tdedboiv to punish Raul and is
given direct control as to whether he is apprehended or killed. allows the individual
player to experiment with his or her own conception of justickiering to ideologies of the
judicial process through his lawful apprehension and triatpawversely the player can exact
instant, retributive justice by killing him. The player igué&ed to consider their actions, and
through their experimentation, gain a greater appreciati these conceptions. The ability to
balance dugrocess and instant justice in ‘scales’ allows the player to conceptualise their own
theory of justice within their owlife-world.

Similarly, in Battlefield 4% the player takes the role of Recker, a Sergeant in thepeSas
Forces Squad ‘Tombstone.” The metastory is less clearly based around retributive gudtid
there are occasions throughout the game where it becomeshae&tecker is an advocate
for social justice and democracy. This is an important coiwrefar the public to explore in
contemporary society, considering the role of the individugherinstrument of the state in

the home-world of the social group. For example, during thé §oene of the game the

88 Battlefield 4 (Electronic Art2013)
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player is given an ethical choice. Recker has to decidentd Isis friend, Irish, or another
protagonist, Hannah, to place demolition charges on the sidke aintagonist’s ship or
otherwise allow him to escape. This is similar to the deciposed at the end GfOD: Black
Ops I, and places the choice directly in the hand of the player. Tdgempis forced to
consider themes of personal sacrifiakongside more collective ethical jurisprudential values
in the name of the public good. Essentially, the conflict thateated in théfe-world of the
game inevitably causes the player to evaluate his or her oueisbatound these ethical
issues. The player is forced to consider the paramount impertain social justice and
concepts of justice as fairness, above issues of personal sacfitieeplayer is essentially
asked to consider the age-old legal dilemma of necessity amdlityrthe trolley car
dilemma® The player must consider sacrificing one person, namely a ielwe interest,
in order to restore some global security and stability, iarakked to put the greater good
above their own personal sacrifice. This is important, and dberwithin the
phenomenological medium of video games encourage the player to r@e@dise their own
understandings of tHde-world and their role in the home-world around them.
Unsurprisingly, justice is the core theme and central narrafithke Batman Arkham series
due to the inherent themes within the original source matd&tman isa super hero,
dedicated to fighting crime and restoring order in the tib&otham city. While his original
impetus is to bring his parents Killer to justice, and thereémacting his own personal
retribution, he is also dedicated to bringing his beloved city’s criminal underworld to its
knees. What is so interesting about the Batman is that whitedhearly a vigilante, he does
not kill the criminals he pursues, but instead leaves them restfainthe Gotham Police. In
Batman: Arkham Origing the metastory operators provide peril and conflict to léed
emergent narrative, however is Batman’s motivation that gives the player and active

experience of justice. The principal objective of the gante ispprehend Black Mask and

89 J Clark, How the Trolley Problem Works, howstuffworks.com,
<http://people.howstuffworks.com/trolley-problem.htm> ase€s21 March 2015
90 Batman: Arkham Origins (Warner Bros. Interactive Entertain2git3)
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various other villains, including his arch nemesis, the Jake®.augmentary operators allow
the individual player to become a vigilante, a facilitatbjustice where legal processes and
law enforcement has failed. The playgegxperience is constructed around this vigilantism
and encourages ethical and moral considerations of how the jisstiutadamental to the
function of society. For example, the individual is the only tree when law and order has
failed, the only arbiter of justice in this fictional dystapi@his allows the player to
conceptual the importance of law and justice to society,varere they fail, to critique the
chaos that subsequently ensues #ditional augmentary operator concerns Batman’s
ongoing conflict with the Gotham City Police DepartmenCf®). During Batman: Arkham
Origins, the GCPD are perusing and seeking to apprehend theKbigik for his vigilante
activities, while a corrupt SWAT team led by Branden seekskitl the Batman.
Consequently, this encourages a greater engagement wibngkjustice, as the socially
accepted law enforcement and judicial process is compednilde player becomes the only
enforcer of justice in an ever-increasing lawless world.

Nevertheless, this is also problematic. In Arkham Origims individual player experiences
an absence of justice but is encouraged to replace thishisitbr her own vigilantism. The
ability to conceptualise a society without justice is alsovibél importance for the
individual’'s conception of justice, and should highlight the importance of law, order and
subsequently justice to the efficient function of democrang continuation of society.
However, the fact that the player must take justice into hipiown hands is a dangerous
notion. The player as a patrticipant is made to conceptualiseejast personal and individual
venture where socially accepted forms of justice collapses ddn be problematic as it
encourages the individual to conceive vigilantism as the otdynaltive to state-administered
justice, and this phenomenological experience of vigilantism irowgdenes encourages those
dissatisfied with jurisprudential approaches to take the lawtiim own hands, swing the
proverbial sword and become their own arbiter of justice. ssudsed, thife-world of the
game can often translate to individual beliefs in lifeeworld and actively encourages and

engagement with their retributive vigilantism.
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In Assassins Creed IV: Black FIdgthemes of justice are less overt, but still allow the player
to seek their own personal justice, specifically retribufioran often lawless and unjust
world. In Assassins Creed IV: Black FI¥ghe playable protagonist is Edward Kenway, a
privateer in the Caribbean during the golden age of privacynAsssassin’®® Kenway seeks
to protect these secrets, but his true motivation is to rhékdortune. However, as the
emergent narrative develops he becomes more concerned veiéinvomg and protecting this
secret and upholding the status quo. He also becomes a crusgdstider ensuring that the
Templars do not gain these desired resources and th@&mpanying power. There are
numerous occasions when minor characters or antagonists b&rayay, and these
augmentary operators forwards the emergent narratiderasay seeks personal justice upon
these individuals. Unlike the COD and Battlefield franchiies Assassins Creed franchise is
deliberately modelled on a more expansive and open-workl atyllay, where the individual
is able to decide where they go, what they do and how they oat their actions, in
particular carrying out assassinations in the name of judtiesitably, missions guide the
player, but the order that these are completed and the mdmoegh which they are
completed totally depends on the choice of the participampém-world games such as this,
the player has more substantial influence on the progressigheofame, and a more
substantial phenomenological experience is created through widchldyer engages the
various narrative operators and thematic concepts. Addiyonaihe open-world
characteristics of games such as this create a more subsifawirid within which the
individual player operates. This immersion means that the mplage more of an active

experience and can experiment with such themes more substamitiaih this digital world.

91 Assassins Creed IV: Black Flag (Ubis&013)

92 ibid

% The Assassins are an ancient order dedicated to pngtebie secret truth from the Templars.
However, it is clearly demonstrated early in the gana¢ Bdward Kenway is merely an imposter,
looking to find this hidden treasure and make his fortune.
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Conversely, in The Last of &fsand Bioshock Infinit€ the phenomenological experience is
detached somewhat as the player is not given the same options anshdexssthey are in
other games. While the player may be an active participahe progression of the game, the
final outcome is pre-determined and in both texts the playeniesan observer. In The Last
of Us, issues of personal sacrifice, retribution and sociatgistintextualise thide-world of
the game. The metastory operator sees the US destroyed byethe spa mutant Cordyceps
fungus that turns sufferers into cannibalistic monsters, akinotobies. The emergent
narrative follows the protagonist, Joel, as he escorts an idfédlie to the Firefly Rebel
Camp for them to examine her as a potential cure calmi¢hnis lawless world, Ellie provides
the only possibility of a cure and the subsequent restoratisncial order. To achieve this
restoration of justice and order, Joel has to combat numanfeected and other survivors
who exist as lawless gangs that do anything to survive. Indbimg scenes of the game, Joel
learns thato develop a cure, Ellie’s infected brain must be removed to extract the mutated
virus. Joel subsequently kills the doctors and escapes with fiEligerving her life but at the
expense of the survival of humanity. The player is giveohwice in this, instead watches the
action unfold through cut scenes. This important argument @noeicessity and social good
are t&en from the player’s hands, something that seems to go against the growing trend in
video games. However, this game still allows the individuakrngage and conceptualise
these notions of social justice within thide-world.

Finally, Bioshock Infinite also explores issues of social justisethe protagonist, Brooker
DeWitt, directly challenges the authority of Zachary Comstock and the ruling ‘Founders,’
racist ultra-nationalist white supremacists, in the dystop@atifig city of Columbia. While
DeWitt’s motives are originally self-interested (he must rescue Elizabeth, a prisoner, from
Columbia to pay his gambling debts), through the metastoryiapewent, he becomes her
protector and assists the ‘“Vex Populi’ resistance group in upsetting the social order and

attempting to restore equality. These concepts of social gudtdrness and equality are

94 The Last of Us (Sony Computer Entertainment, 2013)
9 Bioshock Infinite (2K Gameg013)
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fundamental to modern society and the player is able to agaamd critique the importance
of equality in democratic society. Eventually, DeWitt mustrgice his own life in order to
prevent the continued existence of Columbia and ComstocknAlgjee The Last of Usthe
player has no choice in this, but instead experiences the emer@eatives that unfold
before them. All of these examples illustrate how themes ot@jsdbcial order and equality
are playing out as metastory operators within the emergerdtives of modern video games,
once again giving the player a phenomenological experience thwiigh to conceptualise
these themes

It is clear that the misersoene® of these games must be taken into account when
considering the context with which the player engages with themes of justice. In the COD
and Battlefield franchises, the misaseneis generally military and centred firmly on
global conflict and security.nl The Last of Us, Batman: Arkham Origins and Bioshock
Infinite, the miseen-scéne focuses instead on dystopia and imagined anarchic f(thess
visual environments demonstrate the most extreme scenarios througin tewhconsider
jurisprudential themes but they still provide the player an oppoyttoitonsider conceptions
of justice. For example, themes of retribution in video gaanesften based around extreme
situations; such as kitk-be-killed,?” which contrasts dage-day engagement with themes of
justice. However, while this paper acknowledges that within thise-emscne our
conception of legality and justice must be adjusted, it providéext through which to
consider the importance of such concepts within societyibRBte conceptions of justice
are often prevalent in society, and these texts can prowdelayer with affirmation as to the
function of justice and the purpose of legal processes. Individualgaray forward their
experiences in these extreme scenarios into the construé€tibeiolife-world and, as the

popularity of video games grow, into societal home-worlds.islt this process of

% In this context, the definition of mism+sane is given its broader definition found in film and
includes the general visual environment that is constructatiebjext. See generally, J Gibbs, Mise-
En-Scéne: Film, Style and InterpretatigiColumbia University Press, 2013)

% This is especially true for Call of Duty: Black Ops Il wa¢he player has to kill or be killed by Raul
Menendez.
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phenomenological engagement that allows the player to experience pusti carry forward
bdiefs into their own consciousness, beliefs that can be detairtergociety.

However, video games that allow the player to participatgage and consider themes of
equality, fairness and social justice through dystopian futwas, encourage important
considerations of the value of justice in our own democeatiieties. Travis has exalted the
importance of science fiction in allowing the legal schata examine, conceptualise and
critique imagined futures and address hypothetical legglenges® This is similar for video
games that place the player within the context of exaggeraseial environments. Video
games allow the player to experiment, conceptualise anguerithese themes for their own

personal notions, and can illustrate the importance of suchkethanthe continued survival

of justice. Furthermore, tseimagined dystopias also encourage individuals to analyse social

issues within their own societies and consider the possiblegmshthat may emerge from
such issues. This is particularly important in video gametheaplayer is able to experiment
to conceptualise and play to learn.

The phenomenological experiences that video games create al@wsndividual to
experiment actively with themes and concepts that arelyaigengible and theoretical in
our individuallife-world and existing home-world. While justice is something thatsads
us and underpins our democratic and legal ideals, defining@rgeabing with such a subject
is often something that lies with philosophers, criminologists, sogists and lawyers. As

MacNeil has outlined

‘...contemporary pop culture has something important to say to and about
jurisprudence, above and beyond what the mainstream legderagahas to
offer...The various media... not only reach a much larger audience than standard
legal texts, but potentially, and even more democratic#lilgy also help restore

topics of jurisprudential import - justice, rights, ethics “wiaoere they belong: not

%8 M Travis (n 25)
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with the economists, not with the sociologists, not even withptti@sophers, but

rather with the community at larg®.

Video games allow the player to experiment with such themtseiffe-world of the game,
going beyond the passive, observant characteristics of fileyigein and literature and
promoting active engagement with jurisprudential concepts. Thigydbitonceptualise these
abstract notions means that individuals are able to consteictoiin ideas and theories of
justice within their ownlife-world. This process of conceptualisation is also relateddo th

psychological concept oplay,*®

as a process through which to learn what is not taught and
creatively develop wider understandings of established subjéotsdevelopmental
psychology, play is seen as vital in the cognitive developmergauidlisation of children, as
it encourageglexible behaviours and exploration of the child’s own creativity.'® Children
can also begin to understand important societal concepts thptayghGray has outlined how
children learn democratic values by experiencing thoseesgah real life settings through free
playl%? Adults also engage in play, and through these interactieysare able to experiment,
develop, critiqgue and reconceptualise ideas that cannoé moataught through our cognitive
and social development. This is particularly true of notiorjastifce. Justice is a concept that
can be unique to individuals and thkie-worlds, but is also an idea that is fundamental to
perpetuation of societal home-worlds. In twenty-first centugiety, both children and adults
reconceptualise justice based on their experiences of culttal &specially via their

phenomenological engagement with video games. The indiviifieratorld of the player is

reconfigured and reconceptualised through experience amdirthturn can affect the

99 WP MacNeil (n 23)

100 DB Elkonin, ‘Theories of Play’ (2005) 43(2) Journal of Russian & East European Psychology, 3-89
101 See generally, JP Shonkoff and DA Phillif&om Neurons to Neighbourhoods: The Science of
Early Childhood Developmeh€Committee on Integrating the Science of Early Childhood Developme
(National Academies Press, 2000) 182

102p Gray, ‘Social Play and the Genesis of Democt#2909) psychologytoday.com,
<www.psychologytoday.com/blog/freedom-learn/200903/soce}-phd-the-genesis-democracy
accessed 22 March 2015
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understanding of justice amongst social groups and within the home-vadrithe
communities.

Finally, social groups and communities throughout history hwaya experienced law as a
phenomenological process, and engagement with jurisprudential comeeptsften been
through their active participation. The ability to witness ldgal process and punishment
allowed the individual to conceptualise justice as something pérsptiaemselves and to
their respective communitieslowever, the changes of the nineteenth century have seen a
shift from participatory and experiential engagement \lith legal process ta mode of
passive observation, perceiving jurisprudential themes via cutextd. Video games have
once more allowed the public to experiment and actively engéidenotions of justice,

helping society to reconceptualise what justice means.

CONCLUSION

Currently, modern video games are an underused cultural teegahresearch but exist as a
important site of active engagement through which the pubiexglore concepts of legality
and jurisprudential themes. Whereas law is something that surrouradsl us perceptible
within our personal experience, justice exists as a less dific@ancept. Phenomenology
allows us to examine the individual’s engagement with video games due to their
characteristics as a media of active engagement, but atssitesof critical experimentation
and conceptualisation of abstract themes. Video games akkyeiphctively to experiment
with various conceptions of justice and participate withiniovsr narrative operators to
contribute to the emergent narrative. The ability to expani with themes and conceptions
of justice means that these themes are experienced subjedtitigin the individuallife-
world. Justice becomes a subjective construction that is guideddagement with narrative
operators found in video games. Justice is conceptualisdtkigourse of playing games
through the active participation in thife-world of the game. This includes weighing options,
taking risks and making specific decisions. This is especially for the games explored

above, which have markedly military and dystopian meisseénes For example, the murder
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or mass killing ofan individual’s enemies is deemed appropriate, even necessary, but murder

or mass killings of individuals or groups within your communityieswed as abhorrent and
demands retribution. Furthermore, it is clear that theses teminsmit a deceptive and
misleading representation of justice, which in turn conttracegative impression in tlike-
world of the individual and the home-world of gaming communitidge problem lies with
the way that justice is learned through video games andugeaz this procedural aspect
there is a cautionary message to be acknowledged. Notiongibbitiee justice, vengeance
and vigilantism should be discouraged, while social justicealéyg and freedom need to be
promoted Because justice exists as an abstract notion, individuals and wuties fail to
consider the law when it comes to justice, and the influehogadeo games immediately
associates punishment with justice. This leads to a trepeaple exacting their own harsh
punishments, believing that punishment is the only way to aclustiee. As engagement
with video games continues to become more substantiakdgaédcademy needs to be wary
of notions of justice which video gamers are implicithpmoting and participating in. It is
our call of duty to introduce guiding principles into tnacritical programmes of game play
before future gaming communities take it upon themselves to shéngword and smash the

scales.
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