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ACCESS OF SINGLE WOMEN TO FERTILITY TREAT MENT:
A CASE OF INCIDENTAL DISCRIMINATION ?

SUMMARY

The purpose of this article is &valuatethe extent to which single womdraveaccess to
publicly-fundedfertility treatment It claims that despite the fact that great progress has been
made in removing gender inequalities in the area of assisted reproduction amdEagd
Wales in recent yearghere are points in the regulatory framework that still allow for
discrimination against single omen. The paper builds on recent studies concerning the
reforms brought about by the Human Fertilisation and Embryology Act 2008 (I2688)
However, it focuses on publiclunded treatmentthus direcing scholarly attentionaway
from the controversies wer theamendeds 13(5) HFEA 199Q It argues that the primary
reason for remaining inequalities can be traced back ttheajmitations of the current
legislative framework, b) the ambiguities inherent in the regulatory frankewbich in the
context ofpublicly-funded fertility treatment is determined by the NICE clinical guidelines
and CCGs and Health Boards' resource allocgimlities and c)the remainingconfusion
aboutthe relationship between ‘welfare of the child’ assessments and eligilitéyiacin
NHS rationing decisiond'he paper argues thite current regulation does not go far enough
in acknowledginghe inability of single womemo conceive naturally, biat the same time
that it struggles to address the fluidity of contemporary familial reldtipas The analysis
presents an opportunity to contribute to debates about the role of law in shaping the scope of

reproductive autonomy, gender equality, and $gastice

KEYWORDS: Access to treatment, discrimination, IVF treatmeédiiCE guidelines single

women, welfare of the child



L. INTRODUCTION

The purpose of this article is to evaluate the legal positi@ingfe womerin the context of
publidy-fundedfertility treatmentin England and Wale$-or the purposes of this article the
term ‘single women’ refers to women without a partner receiving treathiehe 2008
amendments to the Human Fertilisation and Embryology Act 1990 AHFE0) aimed at
bringing the Act into line with the fagbrogressing advances in reproductive medicine, the
deep social changes affecting ‘traditional family’ structures, and thiegshrening ohuman
rights andanti-discrimination laws with regard to sex, gender, and seariehtation® A
series of amendments concernitig ‘welfare of the child’ principleparenthood, gamete
donation, and surrogacy aimedsaturingaccess t@ervices providing assisted reproduction
techniques (ART for samesex couples and single womedne of the most controversial
debates involved the amendment of s 13 (5) HFE Act 198placing the ‘need for a father’
with the ‘need for supporting parenting’ in the welfare of the child assessrreotsler to
align NHS practice with these changes antth advances in reproductive medicine, in 2013
NICE issued new fertility guidelinesTwo years later and almost six years afterrélevant
provisionsof the HFEA 2008 entered into force i@ctober2009the issue remains highly

controversial.

! The term has not been defined by the Human Fertilisation and Embryoldggriyy but the proposed
definition was adopted in its recent responses to FOI requests distatesénl the paper.

2 Human Rights Act 1998, Adoption and Children Act 2002, IGhairtnership Act 2004 and later also the
Equality Act 2010.

® Fertility treatment falls into 3 main types: (1) medical treatment (2) surgical #aeaand (3) assisted
reproduction techniques (ART) which includes any treatment that dehlsnw#ns of @nception other than
vaginal intercourse, such as intrauterine insemination (1Ul), intrp@agmic sperm injection (ICSI), ar vitro
fertilisation (IVF). It is the third type of ART treatment that constitutesthé focus of this analysis.

* Hansard RportsHC Deb 12 May 2008, vol 475, cols 106371< http://services.parliament.uk/bills/2007
08/humanfertilisationandembryologyhl/stages.btill internet resources accessed on 23 April 2015.

> NICE, ‘CG156 Fertility: Assessment and treatment for people itfiify problems’ (London: National
Institute for Health and Care Excellence 2018{tgs://www.nice.org.uk/quidance/cgl56/resources/updated
nice-guidelinesrevisetreatmentrecommendationfor-peoplewith-fertility -problems.
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On the one hand, it has been generally accepted that the 2008 reforms have removed
all discriminatory provisions from the legislatiBnOthers believe that the Act has simply
aligned the existing law with an already liberal medical pracime inthis respecit is a
display of powerful yetmerely symbolic imagery. Neverthelessas the number of NHS
clinics providing fertility treatment tgpersons defined asontextually® or ‘socially’®
infertile has been on the rise, media reports about the preferential treafrttegse patients
over heterosexual couples hamereased® This criticism of NHS practices has been further
supported by politicians across the political spectttin the other hand, the regulation and
practice of fertility treatment seem far more complex. Recent studies sugddsieteais a
divergence betweeattitudes towards lesbian patients, who are perceived as ‘ideal patients’,
and single female patients whose abilities to become parents are often quéstioned.
Nevertheless, to date relatively little attention has been paid specificallg tegal situation
of single women in the context of fertility treatment. Their reproductive rigletsusmally
analysed as parf ®roader investigations of theelfare of the childrinciple stipulated in s

13 (5) HFEA 199®r discussions of the rights of sasex coupled® This seems particularly

® Secretary bState for HealthPostLegislativeAssessment of the Human Fertilisation and Embryology Act
2008(Cm 8823)(London: DH, 2014). AlsoAntony BlackburrStarza ‘UK Human Fertilisation and
Embryology Act receives Royal AsserBionews484, 17 Nov 2008.

"J. McCandless and S. Sheldon “’No Father Required”? The Welfare Assessrheritimian Fertilisation
and Embryology Act 20082010) 18Feminist Legal Studie®, 20£225, 219.

8 R. Deech and A. Smajdérrom IVF to immortality: controversy in the era @froductive technology
(Oxford: Oxford University Press, 2007, 172. Also: A. Smajdo€uas, Will artificial gametes end infertility?
Health Care Analysis, 29 November 2013,4, 8 <http://www.ncbi.nim.nih.gov/pubmed/24293033>.

°E. Lee, J. Macvarishnd S. Sheldon ‘Assessing child welfare under the Human Feititisatd Embryology
Act 2008: a case study in medicalisation?’ (2014%86iology of Health & llines4, 506-515, 510.

105, Adams, S. Rainey and M. Beckford, ‘Single women being offerediMiie NHS’ The Telegraph24
October 2011, kttp://www.telegraph.co.uk/women/womehnsalth/8844762/SingleromenbeingofferedVE-
ontheNHS.htmb.

bidem

12E Lee et al(2014),0p.cit n. 9, 515.

13 M. Stanworth, ‘Reproductive technologies and the deconstructiomtsferhood’, in: M. Stanworth (ed.)
Reproductive technologies: Gender, motherhood and mediCamabridge: Polity Press, 1987),-B%; Coopetr,
Davina, and Herman ‘Getting ‘the family right’: Legislating hetesaslity in Britain, 19861991’ (1991) 10
Canadian Journal of Family Lawi1-78; S. Milins ‘Making social judgments that go beyond the gurel
medical: The reproductive revolution and access to fertility treatment s€pwce). Bridgeman, and S. Millns
(eds)Law and body politics: Regulating the female b@grtmouth: Aldershot, 1995), 7204. S. Sheldon
‘Fragmenting fatherhood: The regtitm of reproductive technologies’ (2005) B®dern Law Reviews23-
553. C. Jonekvhy donor insemination requires developments in family law: The need for new definitions of
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unfortunate in light of data recently released by the Office of National Statestaording to
which 57% of conceptions that occurred in 2012 happened outside marriage or civil

partnership:* The paper aims to address this gap, setting out the following argument.

Despite the fact that great progress has been made in removing sex aed gend
inequalities in the area of assisted reproduction in England and Walesent years, there
are juncturesin the legislative andregulatory framework that still allow for discrimination
against single womein practice The paper builds on recent studies which reveal continuing
stigmatisation of single women stemming from traditiadahs abouparenting enduring in
the HFEA 2008 However, itextendssuch studiedy evaluating the broader legislative
context comprising human rights andiagiscrimination laws which fail to provide adequate
protection to single women seeking fertility treatm@éffithin this remit, the emphasisn
publicly-funded(NHS) treatmentis important becausdat helpsredirect scholarly attention
away fromwell-established debates about the welfare of the child priftGiptethe analysis
of other, equally important, normative factatsterminingaccess to fertility treatment for
single womerwho cannot afford private treatmeArguably, these womeconstiute one of
the most vulnerable groups of patients in the area of assisted reprodbettanise they

usually have to face not only their infertility, but also the lack of financial regsualone

parenthood Edwin Mellen Press, 2007%. Golombok and S. Badgethildren raisedn motherheaded
families from infancy: a followup of children of lesbian and single heterosexual mothers, at earlj@hlilt
(2010)25 Human Reproductigi156-157.R. HardingRegulating sexuality: Legal consciousness in lesbian
and gay livegLondon:Routledge, 2010).

41n 2013 conceptions outside of a marriage/civil partnership accounted foofs%&onceptions in England
and Wales, compared with 55% in 2003 and 45% in 1993. Although this data inthueai relationships as
well as single wome(single women do not feature as a separate category), it is fair to assume thahber

of conceptions in this group is also growing respectively. See:gftiitNational Statistics, Conceptions in
England and Wales 2012, Statistical Bulletin 24 Felb2(tp://www.ons.gov.uk/ons/dcpl71778 396674 »pdf
% J. McCandless and S. Sheldon, The Human Fertilisation and Embryaiog@®8) and the Tenacity of the
Sexual Family Form (2010) Modem Law Reviev2, 175207;E. Lee. J. Macvarisand S. Sheldon ‘Assessing
child welfare under the human fertilisation and embryology act: thdag’ (2012) 19Journal of Fertility
Counselling3, 20-25.

'8 G. Douglas 'Assisted Conception and the Welfar@ethild' (1993Current Legal ProblemS3; S.
Golombok, ‘New families, old values: Considerations regardingviiiéare of the child’ (1998) 1Bluman
Reproductiord, 104109; E. JacksorConception and the Irrelevance of the Welfare Princi{@@02) 65
Modern Law Revienwl 76203; E. Jackson ‘Rthinking the preconception welfare principle’, irk. Horsey and
H. Biggs,Human Fertilisation and Embryology: Reproducing Regulaflamdon-New York: Routledge
Cavendish, 2007), 487.
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Furthermore the problems concerning access ART services become much more
transparent in the context of the NHS system, which is subjectite inancial pressurek
this respect, it draws attention to the fact thatgapsin legislationare further exacerbated
by the jurisprudential reluctance to recognise the right to access fertility tretaimehe

context of resource allocation decisions.

Against this backdrop, thpaperproposesthat the primary reason for remaining
inequalities can be traced back ttee ambiguities inherent in the regulatory framework,
which in the context of publicunded fertility treatment is determined by the NICE clinical
guidelines and CCGs and Health Boards' resource allocation pdi@egues thathe recent
qguest for equaly and human rights hasmaradoxically resulted in a ‘galatory silence’ in the
NICE fertility guidelines which overlook single women as a separate grougiehfsawith
their own specificneeds It also suggests that the regulati@oes not go far enough in
acknowledgingsingle women’s impossibility to conceive naturally, but at the same time that
it struggles to address the fluidity of contemporary familial relationskipslly, the paper
highlights the importance of persisting soonceptionsabout the relationship between
‘welfare of the child’ assessments and eligibilitytemia in the NHS for the rationing

decisions determining the access of single women to fertility treatment.

To elucidate the position of single women in tb@nplex normative framework the
paper uses several strategies. The first is doctrinal in its n&tatsing orlegal analysis of
statutes and relevant case leoncerning the rights of single women in the context of fertility
treatment The second is a detailed examination of policy documents that regulate taccess
publicly-funded fertility treatment, in particular the NICE clinical fertiligpidelines The
third involvesanalysis of empirical data derived from three sourcestadisticsprovided by
governmental and negovernmental bodies, including tiidfice for National Statistics and

Fertility Fairnessb) responses to Freedom of Informatio®[(Frequests available on the
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HFEA website, and c¢) a small pilot study based on FQuests concerning the provision of
NHS-fundedART servicesfor single women, the details of which are provided later in the
paper This combination of approaches provides a wealthnfdrmation supporting the
argument presented in this paper and giveghmsnto this underexploredarea of law and
medical practice. Theapertakes forward the recent studies concerning the HFEA 2008
amendmentscontributes to debates about the role of law in shaping the scope of reproductive
autonomy, genel equality, andsocial justice and set directiors for future research

enhancing the understanding of reproductive rights of single women in contemporety. soc

IL. RIGHTS OF SINGLE WOMEN IN THE CONTEXT OF FERTILITY TREATMENT -
LEGISLATIVE FRAMEWORK

A. The right to access fertility treatment

The access of single women to fertility treatment is determined byHfFEA 199Q as
amended by the HFEA 200&hich regulates the provision of assisted reproducsenvices

in the UK. Despite common misconceptioasipirical and theoretical studies have often
pointed out thatthe original HFEA 1990 contained no explicit statutory prohibition of
fertility treatment of any competent patienfsTherefore,single, lesbian or older women
were all able to lawfully receivART services even prior to the 2008 amendmehtshe
same timehowever, it has been convincingly argued thvdtl the reformof 2008there was a
presumptionagainst their treatment The presumptiorwas inextricably linked withthe

‘welfare of the child’ principleset out ins13 (5) HFEA 1990which required fertility clinics

Y The article provides a comprehensive summary of the recent developmerts\ltare of the Child
principle. Seed. McCandless and S. Sheld@910),0p. cit.7. See also: E. Blyth, V. Burr and A. Farrand.
‘Welfare of the child assessments in assisted conception: A social cbipsiist perspective’, (2008) 26
Journal of Reproductive and Infant Psycholdgy1+43.



to considethe ‘need for a fathesvhen consideringatientsfor treatment® As demonstrated

in early parliamentary debates about the HFEA 13B6re was a clear expectation that
fertility clinics were to discourage women who did not have a male partnerseeking
assisted reproduction servicEsAfter the adoption of the Act in 199the Conservative
Governmentat the timecontinued to pursue an agenda based upon the promotion of
traditional family values, reflecting widespread beliefs about thesletion between lone
parenthood and social and economic problems. Initially the HFEA drew heavily on the
government’s emphasis on parenting competence arsiitadility of those seeking assisted
conception service®. It was impossible to deny that the original text of s 13(5) invited an
interpretation tilted toward a refusal of single motherhood and a desire to linkwtonreen

to form what Martha Fineman called the ‘sexual famifyDespitea gradual shift towards an
increasingly libeal interpretation of the HFEA990developed by the HFEAt the start of

the new millenniurf?, which meant thatertility clinics rarelyrefused treatment of same sex
couples and single women on theelfare of the child’grounds, poponents of changes
highlighted the need to remove from the HFE990 anyin-built discrimination that placed

an additional hurdle before some people because of their sexual orientation or refationshi

8 Human Fertilisation and embryology Authority 1990, Ch. 3% ,November 1990 artduman Fertilisation

and embryology Authority 2008, Ch. 22, 13 November 2008.

¥ Lord Ashbourne, HL Debs, Vol 515, Col 767 (6 February 1990), David Wilshire, HE Delb

174, Cols 10241025 (20 June 1990AIso: Lord Mackay explicitly stated that ‘there is a likelihood that
through counselling and discussion with those responsible for treatn@nefwwithout a male partner] may be
dissuaded from having children once tleye fully considered the implications of the environment into which
their child would be born or its future welfare.” See: Lord MackaydL@hancellor), Official Report. House of
Lords, 6 March 1990, para 1098

? paras 3.13 3.16 of the HFEA's Code of Betice had remained virtually unchanged between 1992 and 2003.
HFEA Code of practice,*15" ed. London: HFEA (1991, 1993, 1995, 1998, 2001, 2003)

2L M. Fineman The neutered mother, the sexual family and other twentieth century trageeies/ ork:
Routledge 1995).

22The 6" edition of the HFEA Code of Practice, published in 2003 stipulated that atisits when there is no
legal father, clinics were required to assess the prospective mothetig abili that of others in the family or
social circle who will share respahsity for the child, to meet the child’s needs. Although the provisiad

not specifically stipulated treatment of gay and single women, it haattiraiiowed for such cases to be
considered by IVF clinics. See: HFEA Code of Practice, London-2008,para. 3.14.



status?® According tothose supporting the 2008mendmentsthe argument was ‘about
individuals having the right to be considerebjectively for IVF treatmenf? Therewas a
clear concern that unjustifiedistinctions between gay and heterosexwal married and
unmarried couples would constitutdbeeach of the right to respect for private life without
discrimination (as protecteoly Article 8 and Article 14 ECHR). Thereforéne removal of

the geder specific reference to the ‘need for a fatheas considered a human rights
enhancing measuf@lt is worth noting that at thearly stages of thelFE reform processthe

need toprotect single women seeking fertility treatment featured quite strongly in the
debates. The Royal College of Obstetricians and Gynaecologists (RCO®) dhga the
requirement for a father discriminated against single women ‘who maytima@@ancial ad
emotional facilities to cope with a child on their own or with other support sgsteho may
need to use donor insemination to conceive safélJhethenLabour Governmerfollowed

this reasoningEmphasising that patients’ safety could be compromised if some groups of
women were encouraged to seek treatment privatétydecided to supporthanges which
after heated debaté$,replacedthe ‘need for a father’ with ‘the need for supporting

parenting’in s 13 (5) The new 2009 Code of Practice defined supportive parenting as ‘a

ZE. Blyth, ‘The United Kingdom’s Human Fertilisation and Embryology 2990 and the welfare of the child:
A critique’ (1995) 9nternational Journal of Children’s Rightd17438. See also: E. Blyth et al., (20Q@8).

cit., n.17; E. Jacksof2007)op. cit, n. 16; L. Saffron, Minutes of Evidence taken before the House of Cosamo
Science and Technology Select Committee: Human Reproductive Techaa@odi¢he Law. 30th June. Ev. 43.
In: House of Commons Science and Technology Committee ‘Human dRepiree Technologies and the Law’
Fifth Report of Session 208@5. Vol II: Oral and written evidence (London, 2005)
<http://www.publications.parliament.uk/fzan200405/cmselect/cmsctech/7/7ii.pdf

% Norman Lamb, HC Deb 12 May 2008, vol 475, col 109@tg://services.parliament.uk/bills/2007
08/humanfeitisationandembryologyhl/stages.htenl

% Joint House of Lords and House of Commons Committee On Human REgfteenth Report, Part 4:
Human Fertilisation and Embryology Bill, 18 March 2008, para. 4.17:
<http://www.publications.parliament.uk/pa/jt2007@&lect/jtrights/81/8107 .htm#notel70>.

% House of Commons Science and Technology Committeman reproductive technologies and

the law(Fifth report of session 2082005, HC papers-Fand 7#11), London: HMSO,Vol |, para 99; See also:
Joint Committe€007 House of Lords, House of Commons Joint Committee on the Human Tigsue a
Embryos (Draft) Bill, Vol I: Report (Session 2007, HL paper 169, HC paper 634al), London: HMSO,
para. 243.

" Department of Health, Review of the Human Fertilisation amébzology Act: Proposals for

Revised Legislation (Cm 6989) (London: HMSO 2006). The term ‘privatariezdt meant sefarranged door
insemination, rather than privately funded treatment.

% Hansard Reportsp. cit n. 4
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commitment to the health, wedkeing and development of the childand contained a clear
presumption against detaileglelfare of the childassessment. It provided that‘in the
absence ofray reasonable cause for concern that any child who may be born, or any other
child, may be at risk of significant harm or negleetall prospective parents should be
viewed as supportive parents and that ‘where centres have concern as to whether t
commitment exists, they may wish to take account of wider family and social networks

within which the child will be raised®

Regrettablythe impact of these legislative and regulatdrgnge®n the access of single
women to fertility treatmenin general has so far beestherambivalent.A postiegislative
assessment of the HBE2008 published by the Government in March 2014 found
compliance with the revised requirement of supportive parenting irrespecthve séx of the
parents’* These findings haveden partly corroborated blgemost recenand relevanstudy
evaluatingthe implementation of thelFEA 2008and the operation of s 13(5) in clinical
practice conducted by Ellie Ledan Macvarish, an8ally SheldonTheir researchonfirmed
thatthechanges introduced by the HFE Act 2008 had little impact on the provision ofyfertilit
services’ Before as well as after the reform, women denied treatment in one clinic were able
to access it elsewhere in the couniyfferencesin patient experience drthe potential for
discrimination have been reduced due to common procedurewelfare of the child

assessments established by the HFEA (before and after 2008).

At the same time,however, Lee at al.’s analysis identified areas where the
operationalization of the principle is still problematic. Although no evidence was found of

general ‘group discrimination’ based on sexuality or relationship statusstuldg found

2 HFEA, 8" Code of Practice (London: HFEA 2009), para 8.11

%0 |bidem

31 Secretary of State for Health, Pésgjislative Assessment of the Human Fertilisation and Embryology Act
2008 (Cm 8823, March 2014), paragraph 30.

32E. Lee,et al.(2014),0p. cit, n. 9; E. Lee. J. Macvarigind S. Sheldon (2018p. cit n. 15.



‘bifurcation’ in attitudes towards lesbian patients, amgjle female patients. Interviews with
fertility counsellors revealed peculiar prejudice and an interesting higrbetiveen different
groups of patients. Whiléesbian couples are perceived ‘ageal patients’ and the best
parents, better than heterosakcouples, the treatment of single women was commonly more
contentious. Their ability to access fertility treatment was sometimes percawed
problematic in regards to their motivations for having a child, their abilityro@ide for it,

and the strength of their support netwotk®ecause single womeare seeras struggling
individuals emotionally unable to commit to a stable relationship, dbegsionally, seem to

be subject to additional assessment aiming to establish the existence of su#froignamd
friend support systent$. These attitudes might stem from the fact that, as argued by
McCandless and Sheldon with regard to the HFEA 2Q08,sexual family ideal has retained

a signifcant hold...[which] can be seen in: the ongoing sigonénce of the formally
recognisedadult couple; law’s continued adherence to e-parent model; what we describe
as ‘parental dimorphism’ (which, within the avparent model, allows only fane mother
plus one father or female parent); and the notion that the cowdtbe (at least potentially)

in a sexual relationship® The acceptance of the notion that the child has-tand only two
—“real” parents has proved a somewhaifying article of faith for the Act 20Q8Although

not specifically excludedsingleparenthood may prove just as objectionable as more than
two-parent parenthood, given the expectations laid out by the current legal parenthood
provisions*® Therefore, it is fair to conclude that despiglebratedegislative reforrs and
considerablechanges in medical practiceingle women are still denied standiagual to

other groups of patients seeking fertility treatment and were disctionng occur, they

3E. Lee, et al. (2012)bidem

3 E. Lee,et al.(2014),0p.cit., n. 9

%J. McCandless and S. Sheldon (204p)cit. 15, 188.

% J. McCandless, ‘Cinderella and her cruel sisters: parenthood, welfare afed methe Human Fertilisation
and Embryology Act 2008’, (2013) 32w Genetics Society 235153, 147.
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would enjoy a lower level of protection. This disparity is exacerbatdgarticularly visible

in the context opublicly-fundedertility treatment®’

B. The right to publicly-funded fertility treatment

The HFEA 1990 does not distinguish between privatahd publiclyfunded treatments. In
fact, the issue of funding remaiestirely beyondthe scope of the Act and the regulatory
powers of the HFEA, leavingpenthe question ofwhether single women haveright to
NHS-funded fertility treatment The answer to this question, which concerns resource
allocation in healthcaras determined by the Governmernhe NHS and its armdength
bodies,whose decisions arerutinised by courtdt is well-known thatthe Englishjudiciary
hashistorically been very reluctant to intervene in decisions which inva@irening in the
NHS. They have confirmed on many occasions that the duty to provide treatment is not
absolute.As noted by Lord Binghamiri a perfect world any treatment which a patient...
sought would be provided if doctors were willing to give it, no matter how much it tosts
that would mean ‘shutting one’s eyes to the real wofldThe statutory duty under the NHS
Act 2006 is not to provide, but foromotea comprehensive health servi¢eThis duty is
considered to be very far from a duty to ensure that the service masedeensive that may
never, for human, financial, and other resource reasons, be achi€&\v@hkrefore, a long

as the Secretary of State for Health (and bodies with delegated powers) maysgad’ to

this obligation, the incomprehensiveness of the services provided will not be tantamount

illegality,** which, along with irrationality and procedural impropriety, could be seen as

3" For a detailed discussion sdeMcCandless an8. Sheldon (2010)pp.cit, n. 16. See also: Blyth,
‘Conceptions of Vélfare’ in: K. Horsey and H. Biggs (200@p. cit.16; Blyth et al(2008),0p.cit, n.17
% R v Cambridge Health Authoritgx p B(a minor)[1995] EWCA Civ 49
% According to s 3 of the NHS Act 2006, the Secretary of State for Healthchag & provig healthcare
services to patients to such extent as he considers necessary to meet allleeesguiedments.
:ZR v North and East Devon Health Authority, e2qughlan[200q 2 WLR 622.

Ibidem
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continuing Wednesbungrounds for judicial revied? Additionally, because the NHS Act
2006 does not foresee any penalty or sanction for breach of duties stipulated in the Act, the
courts have accepted that there is no cause of action for any member of theffadvéid ay

such breach® Furthermore, ¥en in most severe cases concerningddging treatmeft,
cancer treatmeft, or artificial nutriion and hydratidfi courts usually refrain from
interfering with rationing decisions taken by health care professidriaklly, as the Human
Rights Act 1998 had remarkably little impact on the provision of health services WKthe

the courts will remain unwilling to bring human rights law into such casessia decision is
clearly irrational*’ In short, courts will not intervene except in the most serious of cases of
human rights violations. Consequently, it is generally accepted that therenaiisabe types

of medical care which the NHS wilbffer free of charge only in very exceptional
circumstances, including counselling, psychotherapy, dental treatment, optoametrigst

but not least assisted reproduction, which used to be seen more as a ‘lifesayleeemdnt’
rather than a treatment of a medical condiffbitherefore, there is verytiie support for a

justiciable right to publiclyfunded fertility treatment in English law.

Similarly, little support will come fromhte European Court of Human Rights which
considers healthcare funding to fall almost entirely within a state’simafgareciation.
Admittedly, a broad right to reproductive autonomy derived from Art. 8 (right to prie)e

12 (right to family), and/or 14 (nediscrimination) of the ECHR is well established in the

“2K. SyrettLaw, Legitimacy and the Rationing of Healtare (Cambridge: Cambridge University Press, 2007),
166-7.

3 Re HIV Hemophiliac Litigatio1990) 41 BMLR 171.

4R v Cambridge Health Authoritgx p B(a minor)[1995] EWCA Civ 49 R v Central Birmingham Health
Authority; ex p Collieunreported, CourtfoAppeal, 6 January 1988)

>R v North Derbyshire H&x p Fishe[1997] 8. Med LR 327.

R v General Medical Coundl Ors, ex p Burkg2005] EWCA Civ 1003

“"L. Riley, Access to NHSunded IVF treatment in England and Wales, in: K. Hok@®07) op.cit16, 83
108, 101104.

83, Redmayne and R. Klein ‘Rationing in practice: The case of in vitibsktion’ (1993) 330@British
Medical Journall521; A. Plomer, I. Smith, and N. Marttlement, ‘Rationing policies on access to in vitro
fertilisationin the NHS, UK'. (1999) Reproductive Health Matter§0-70.
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jurisprudence of the ECtHR. Its justification, existere, and scope have been discussed
extensively in literaturé® The right entails reproductive freedom as a negative personal right

to either have or avoid having children (free from state’s intervention)sdtae women it

often cannot be realised unless ytheave the necessary means to access all available
treatments for infertility* Nevertheless, the corresponding state obligation to protect these
rights does not automatically encompass a duty to fund assisted reproductioesséror, it

is one thing taallow and guarantee a safe use of a new technology; it is another to fund all
requested treatment. It seems inevitable that the needs of some patientsmailt re
unsatisfied. The Strasbourg Court has been particularly wary of attemptsabdisbsa

postive obligation under Article 8 in the area of the provision of state benefits. It has
repeatedly argued that questions about how much money should be allocated by the state on
competing areas of public expenditure, and how the sums allocated to each area should be

applied, are perceived as matters which lie essentially in the political ddmain.

C. Theright not to be discriminated against in accessing publicly-funded fertility
treatment

9 Evans v UK2008], Dickson v UK[2007] ,Vo v FrancgApplication no. 53924/00) [200440 EHRR 12RR
v Poland(Application no. 27617/04p011] 53 EHRR 31.

0 M. A. Warren ‘Does distributie justice require universal access to assisted reproduction?’ in: R. RB&des
Battin, and A. Silvers (edsMedicine and Social Justice: Essays on the Distribution of Health Cle York:
Oxford University Press, 2002), 42@7; J. Harris ‘Rights anaproductive choice.’ in: Harris and S. Holm
S (eds.)The Future of Human Reproduction: Ethics, Choice, and Regul@ixford: Clarendon Press, 1998),
5-37; MM. Peterson Assisted reproductive technologies and equity of acgess (2005) 3dournalof
Medical Ethics 280-285.

*1 1t might be interesting to note thatAmtavia Murillo et al. (“In Vitro Fertilization”) v Costa Ric42012]
(IACtHR, IVF Decision, 28 November 201#)e InterAmerican Court of Human Rights, relying on the
Convention on th&ights of Persons with Disabilities 2006, concluded that infertility isabdity
necessitating access to treatmdinie Court held that infertility as a medical dition constitutes a functional
limitation to those suffering from it, and is a recagpad medical infirmity therefore requiring infiée

individuals to be protected under rights of disabled individuals, includicgsa to techniques that could help
them overcome their condition.

%2 pentiacova and Others v Moldogapplication No. 14462/03) [2005], 40 EHRR cialaqua v. Ital{j1998]
26 EHRR 1640sman v. UH1998] 29 EHRR 2457aylor and Others v UKL994] 79 DR 127McDonald v
UK (Application No. 4241/12) [2014].
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As mentioned earlier, the HRA 1998 has been of little assistance to singlenvseslang
NHS-funded treatment on the basis of Art. 3, Art. 8, or Art. 12 ECHR. This assertion extends
to the protection offered by Art.14 ECHR, which stipulates the enjoymfenbrovention

rights without discrimination on any ground. The right cannot be engaged because it only
applies to ‘rights and freedoms set forth in do@vention’ and no positivaght to fertility
treatment has been inferred from the ECHRurthermore, ingle women seeking assisted
reproduction services would be precluded from claiming discrimination under the Equality
Act 2010>* Although a detailed analysis of equality legislation exceeds the scopés of th
paper, a couple of comments are due. The Acbased on the notion of 'protected
characteristics' which include sex, sexual orientation, marital statug|llessvpregnancy and
maternity. In order to establish a claim on the basis of direct discriminationle@ wsiogan

who has not been granted fertility treatment would be required to comparehtavieurable
treatment with a comparator who is in materially similar circumstances. Howevers this
where problems occur. Founding a claim on marital status would not be allowed ebdbeaus
Act offers potection only to those married or in civil partnership (not to single persons). The
same obstacles would be encountered if the single woman sought comparison with pregnant
women, as it has been recently demonstrated the courts perceive IVF andh@regnano
distinct categoried® It would be equally difficult to claim discrimination on the basis of sex

or sexual orientation, because it is the lack of partner which is the issue rathgerlar or
sexual orientation it is fair to assume that lesbiaingle women or indeed single ntén
would encounter similar obstacles. Consequently, it would alseetyedifficult indeedfor

the single woman to claim indirect discrimination, i.e. that the policy of insisting on

>3 Balkandali v United Kingdorfl1985) 7 EHRR 471.

>4 Equality Act 2010, c. 15, kttp://www.legislation.gov.uk/ukpga/2010/15/contents

%5 Court of Justice of the EU, Casel67/12C. D. v S. Tand Case 363/12Z. v A Government Department
and the Board of Management of a Community S¢ci&March 2014.

** The issue of access of single men to IVF treatment certainly deserves sciitdentipn in a separate paper.
Unlike pregnancy where the courts have accepted there is no need for a male comparator astherale
equivalent) during the protected peried comparison (albeit irrelevant) would be possible.
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supporting parenting appears neutral, but puts single women at a disadvantaii@u grusi

is not objectively justified. For, the difficulties in accessing treatment ocdubetause of
patient’s sex or gender, but because of her relationship status (other thagenarrcivil
partnership)’ Moreover, even if her claimeve to beconsidered admissible in principle, the
NHS would be able to argue that limited access to treatment is objectively justifibe by
legitimate aim of providing efficient and equitable health ¢Areinally, the singlevoman
could attempt to claim a breach of the Public Sector Equality Duty, which requires publ
bodies to have ‘due regard’ to equality in the planning and commissioning of healthcare
services, to ensure that patients have equitable access to healthgaes send to ensure
equal treatment when receiving healthcare servitésowever, the fact that the duty is
limited to havingonly ‘due regard’ and that it again arises only with regard to protected
characteristics suggest that it is highly unlikely thath a claim would be successtlin

sum, it is fair to conclude th#te legal protection adingle women against discrimination in
fertility treatment isoverallweak andnsufficient. The above analysis clearly demonstrates
that this is generally truefor the statutory provisions and common lavprinciples that
determinesingle women’saccess toNHS fertility treatment. Statistical data concerning

access to fertility treatment in the UK seem to lend credibility to this interpretation.

D. Data concerning access of single women to NHS treatment

The limitations in the protection gingle womeroffered by the legislative framewodeem

to correlate withthe dataretrievedfrom the HFEAresponses té-reedom of Information

" See: B. HeppleEquality: The Legal FrameworOxford: Hart Publishing, 2014).

%8 This would essentially be considered a resource allocation issue, disbaksedSee: K. Syrett ‘Opening
Eyes to the Reality of Scarce Health Care ResouResSwindorNHSPrimary Care Trusaind another, ex p
Rogerg200§ EWCA Civ 392’ (2006)Public Law 66473.

%93 149 Equality Act 2010 read conjunction with thédealth and Social Care Act 2012.

%R (Brown) v Secretary of State for Work and Pengi2d88] EWHC 3158 (Admin)R (Eisai) v National
Institute for Clinical Excellence & Othef2007].
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(FOI) requestsaind the HFEA register datall available on the HFEA websité The data
show a still relatively small number of single women undergoing fertility tredtnmen
England and Wales. Admittedly, the analysis tatistical evidence confirms a gradual yet
consstent rise in the number of single womandergoing fertility treatment, i.dVF
treatment or donor inseminatig®l). For instance in 200éhere were 574 registered IVF
treatmentcycles and 705 DI treatment cycles, bringing the overall number ta®t %8s
number rose to 1685 of IVF and DI treatment cycles in 26The number ofwomen
registeredas not having a partnet UK licensed clinicsbetween 2011 and 2012 rose from
702 to 848" However, it is important to bear in mind that the above data include both
publicly and privately funded treatment, and that the exact number of single women provided
with NHS treatment is hard to determitieln the last five years the HFEA has refused to
provide this information under section 22 FOIA on the basis that the requestededata w
likely to be misleading for the patients and the general public. It decidedhthgtublic
interest in ensuring access to accurate and verified information outagghpublic interest

in disclosure Despite the HFEA’s promisethese data hae not been published, y&t
Nevertheless, the number of single women seeking NHS treatment could probablyrbd infe

from two facts: a) that until 2013 the NICE guidelines precluded women over thed 8§e

81 Although the details of the requests are not provided, the relevant infomreatracted from these responses
was used in this analysis.

2 HFEA, A long term analysis of the HFEA Register data 12806, 11 July 2007,
<http://www.hfea.gov.uk/docs/Latest _long_term_data_analysis_repedt.piit

3 HFEA, Areply to a Freedom of Information Act Requeg01300276- Single women undergoing
treatment with donor sparfor the first time22 November 2013, http://www.hfea.gov.uk/8543.hteal

*HFEA, A reply to a Freedom of Information Act Requet400213- Numbers of single women
registering with UK clinics and liveirths, 19 August 2014http://www.hfea.gov.uk/9138.html On this basis

it can be assumed that more single women are offered fertility services neslgentEngland and Wales.

% The only available data concern the overall split between privately andlpdbfided IVF and DI treatment
cycles. According to the HFEA Reports on fertility treatment betw2011 and 2013 the proportion of privately
and publicly funded cycles was regpively and approximately 60% to 40%. These figures do not distinguish
between heterosexual and homosexual couples, and single women.ihglsrele number of NHS funded DI
cycles has been declining from 18.9% in 2010 to 16.4% in 2013. These figigre®mrthe UK as a whole, but it
is fair to assume that they will be similar in England and Wales. See:
http://www.hfea.gov.uk/docs/HFEA_Fdity Trends_and_Figures_2011 Annual_Register Report.pdhd
http://www.hfea.gov.uk/docs/HFEA Fertility Trends_and_Figures 2013.pdf

®HFEA, A reply to a Freedom of Information Act Request01300203- IVF treatment on the NHS for

single women in the & five years24 July 2013, http://www.hfea.gov.uk/8516.html
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from NHS treatmerif, and b) that the average age $orgle womerseeking teatment is 40
years old®. On this basis, it is fair to assume that most of the treatments reported by the

HFEA have been privately funded.

Within the NHS the numbers of single women receiving treatment at differentyertilit
clinics across England and Wales will inevitably vary substantially, nadt begaause of the
now welkpublicised ‘posttode lottery’ in fertility treatment A survey published by the
Department of Health in March 208%ound that 30% of PCTs were adhering fully to NICE
guidelines byoffering three full cycles of treatmewith only 2% not funding IVF. However,
by 2014 ths trend has been reversing. In 2013 only 23%GIGs were still offering three
cycles recommended by NICE and by2014 only 18% of CCGs provide the three cycles
naionally recommended. Worryingly these figures shownaable reduction from the
previous year in the number of CCGs who commission the recommended thre="*cycl
Although the numbers refer to treatment cycles in general, they are symptofrattrend

tha will inevitably affect single women

®”NICE Press Release, 19 Feb 201t8://www.nice.org.uk/quidance/cg156/resources/updaies!
guidelinesrevisetreatmentrecommendationfor-peoplewith-fertility -problems

®8HFEA, Areply to a Freedom of Information Act Requef01400105- The average age of single women
being treated with IVF in 2012, 30 April 2014tp://www.hfea.gov.uk/8943.html

®9NICE Press Release, NICE calls for an end to postcode lottery of IVF ¢msta®8 @t 2014,
https://www.nice.org.uk/news/article/nicalls-for-an-endto-postcoddottery-of-ivf -treatment Ch. Cooper,
NHS must end IVF 'postcodettery'— watchdog says, The Independent, 23 Oct 2014
http://www.independent.co.uk/lifstyle/healthandfamilies/healthtnews/nhsmustendivf-postcoddottery-
watchdogsays9811944.htmIC. Jones, The IVF postcode lottery that' stopping women from beconoint,
The Daily Mirror, 29 Oct 2014, http://www.mirror.co.uk/lifestyle/Hbélf-postcoddottery-thatstopping
4532868; D. Ferguson, IVF and the NHS: the parents navigating fastgivgtcode lottery, The Guardian, 10
May 2014;http://www.theguardian.com/money/2014/may/1Gfiis fertility -postcoddottery-cut-costs

0152 Primary Care Trusts and Health Authorities responded to teys@ee: Department of Health (2009)
Primary Care Trust survey provision of IVF in Englan@008 London: DH.

" Of 198 CCGs offering IVF to patients, 49% funded one cycle of treatment. @#éd two cycles of
treatment and only 24% funded three cycles. ‘It is now nearly 10 yeassthie original NICE guideline was
published and yet we are still facing a situation whereby the levelw€sés determined by postcode. Sutton
and Merton, along with the CCGs covering the former North Yorkshire and@T, have all chosen to
follow the policy of their predecessor PCTs and are consequenttingffeo funding for IVF. One very positive
finding is that three areas identified as +ionders in 2011(Stockport, Warrington and North Staffordshire), are
now offering funding to eligible couples.” See: Fertility Fairness ((presty) National Infertilty Awareness
Campaign (NIAC)A report into the status of NHS fertility services in Englér@hdon, 2014)
<http://www.infertilitynetworkuk.com/uploaded/NIAC/Assisted%20Conception%20Needs%20 A$BOmM

plementation.pdf.
2 Fertility Fairness (2014)bidem
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To try to determine whether this decreasing trend Hzaka deferential impact on
single womena small pilot study has been undertaken focusingthe practices of NHS
health care provider#s part of the study FOI requests were sent to 14 CCGs and Health
Boardsselected based on provision and iz& CCGs in England and 7 Health Boards in
Wales'). The requests contained three questions, concemitige number of single women
who havereceived fertility tratment (IULIVF, ICSI)each yearfrom 20082014; b) the
number ofsingle women who applied for treatment; c) the grounds on which any women
were the denied treatmeiiResponses were received L CGsfrom England and Health
Board from Wales. Tlesedatasuggest divergence in medical practices across the country.
Perhaps more importantly, the data reveal a rather ambiguous picture. Whildirer¢or
data provided by the Welsh Fertility Institute, only 4 single women recgublicly-funded
IVF treatment last yedt, responses from service providers in England revealed that a
number of CCGs does not offiHS fertility treatment to single women at all. For instance,
in Hull CCG single women fall outside the scope of policy for assisted raptoe
techniques’® While most CCGs do not hold separate information about the number of single
women receiving treatmefit Manchester does not provide treatment to ‘single women who
are not in partnershig® The lattersuggests thathere might still besome definitional

confusion abouthe term ‘single women’with some clinics usingt to describe(gay or

3 CCGs include: London Tower Hamlets CCG, East of Englan€Cambridgeshire CCG, North EasHull
CCG, North West Centrd Manchester CCG, South WedBristol CCG, East Midlands Nottingham City
CCG, West Midlands Birmingham Central CCG.

" Health Boards include: Abertawe Bro Morgannwg University Health Béardyrin Bevan Health Board
(does not provide IVF treatment)e®i Cadwaladr University Health Board, Cardiff & Vale University Health
Board, Cwm Taf Health Board, Hywel Dda Health Board, Powys Teaching Healtld . Bdowever, as fertility
treatment in Wales is governed by ihelsh Health Specialised Services ComeaittVHSSQ, which also sets
additional local eligibility criteria for access to fertility treatment, most Hedthrds referred the question to
the WHSSC.

'S cardiff and Vale University Health Board (Welsh Fertility Instituteyesponse to a FOIA requesceived

on 8 July 2014. It is important to note that the small number refers onirtiveatments (i.e. it is possible that
the number of single women receiving IUl has been higher. Cardiff & Viaileetsity Health Board (Wales
Fertility Institute) wa the only HB to hold separate data about single women.

S Hull CCG, A response to FOI requestU 287 received on 1 August 2014.

" Cambridge CCG, A response to FOIA request SF/sb/203@| 76 received on 15 July 2014.

8 NHS Manchester (Primary Care Trust), NHS Funded Treatmentodéility Eligibility Criteria, June 2011,
para. 5.4: ‘NHSM will not fund fertility treatment for single womenondre not in a partnership.’

18



heterosexualpatients who are in informal relationships (as opposed to those who are married
or in civil partnerships)This in turn indicatedack of transparency with regatd single
women undergoing fertility treatment in England and Wal@serall, the analysis of
empirical dataguestionghe optimistic picture painted in the pdsgislative assessment and
the scope of access to fertilityeitment of single women. It also calls for more detailed
investigationof the reasons why one particular group of patients has not benefitedduofly f
the 2008 reforms.The following part of the paper concentrates on the recommendations
stipulated in te NICE guidelines and threinteraction with eligibility criteria to fertility
treatmentet out by CCGs’ and Health Boards. . It suggests that the difference&si &t
Health Boards’ practices and the restrictions in the access of single worhit fertility
treatment have two main causes. First, it is the ambiguity intrinsic in the NIC&8ligaidven

after the recenthe changesdopted in 2013° Second, it is the incoherency and tension
between different values embedded in the regulat@mneworkof publicly-funded ART

services.

[I. THE IMPACT OF NICE G UIDELINES ON SINGLE WOMEN 'S REFERRAL
FOR ART TREATMENT

A. General digibility criteria for fertility treatment

The NICE ‘fertility’ guideline offers advice on assisting people of edpctive age who have
problems conceiving. As one of NICE’s major roles is to identify clinieadigd cost
effective services which should be funded by the NHS, the guideline sudirgbility
criteria for access to fertility treatment for individual patients. Healthcafegsionals in the

NHS are expected to take NICE recommendations fully into account when exgthisin

" NICE (2013),0p.cit, n5.
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professional judgement, although the guidelines do not override the responsibility of
healthcare professionals to make decisions appropriate to the circumstances afieatf? p

As confirmed by recent case I&wCCGs hold obligations in public law to have regard to the
NICE guidance and are required to provide clear reasons for any policy choosing
follow its recommendations. The same applies to health care professionals. Although
formally the NICE instruments are not legally binding, failing to comply withirth
recommendations might have d@aching implications for health care providers and
individual health care professionals. It has been recently highlightedubtg tloat they might

be used to support appeals against rationing decisions and judicial review ®laims.
Furthermore, although NICE powers do not extend beyond England, clinical gegeli
continue to apply in Wales on the basis of an agreement with the Welsh Assembly
Government® NICE guidelines are subsequently implemented or modified by CCGs in

England and Health Boards in Wales according to local needs and availableagsourc

According to the latest NICE guideline published in February 2013 fertrkgtment
should be offered to patients who have problems concefViNgw provisions recommend
that a woman of reproductive age, who has not conceived after 1 year of unprotectad vag
sexual intercourse, in the absence of any known cause of infertility, should leel affaical
assessment and investigation along with her partner. However, earliealrefeigpecialist
consultation to discuss the options for attempting conception should be offered whieee: a) t

woman is aged 36 years or over, b) there is a known clinicaéazunfertility or a history of

8 NICE, Clinical Guidelines ttps://www.nice.org.uk/About/Whate-do/OurProgrammes/NICE

guidance/NICEguidelines/NICEclinical-guidelines.

:;R v Thanet Clinical Commissioning Group, ex p. Ra8&4] EWHC 1182 (Admin) (15 April 2014)
Ibidem.

8 Welsh Assembly Geernment, The National Institute for Clinical Excellerceew relationship with Wales,

21/03/2005, WHC (2005) 22 http://www.wales.nhs.uk/sites3/page.cfm?d@pdpid=5396.

8 NICE (2013),0p.cit, n.5.
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predisposing factors for infertilitf, As far as assisted reproduction techniques are
concerned,paragraph 1.9.1.1 of the guideline provides that +Uwhich is much less
demanding than IVF should be considered as an option for some groups of patients before
they are referred for IVF treatment. These groups include-sameouples andeople who

are unable, or would find it very difficult to have vaginal intercolrseause of a clinically
diagnosed physical disability or psychosexual problém/hen IUI fails, the number of
publicly-funded IVF cycles offered to a woman patient will be determined by her age. In
women aged under 40 years who have not conceived after 2 years of regular umprotecte
intercourse or 12 cycles aftificial insemination (where 6 or more are by IUI), 3 full cycles

of IVF will be offered with or without ICSE’

B. The effects of the NI CE regulatory silence on single women

8 This guidance is also repeated in thafdNICE Quality Standards published on 23 October 2014
<http://www.nice.org.uk/quidance/qs¥3

8 NICE (2013),0p.cit, n. 5, paral.9.1.1.

8 |bidem para.1.11.1-8.

21


http://www.nice.org.uk/guidance/qs73

Prima facie, the above recommendations seem quite straightforward artd eapiement.

The main principle on which the guidance is based is that patients unable to contteiva wi
certain period of time are eligible for fertility treatment (including 1UI, IMf@@rICSI). The
adoption of medical criteria as the basis for referral seems in confowithythe anti
discrimination laws and human rights standards, as it does not differentiate loasihief
sexual orientation or relationship status and as such it treat®malén equally. One might
thus wonder whether, and if so how, could the NICE guideline contribute to the afore
mentioned discrepancies between different CCGs and Health Boards in theirnpaking
practices which have the potential to exclude single women from fertility treatdse the
reasons intrinsic to the guideline or, as most studied suggest, external egulegory

provisions?

First of all, the NICE guideline does not specifically mention single womkinodgh
a casuistic approach is notcessarily always an effective method of regulating professional
conduct, in this particular case the omission is potentially problematic. The gidEline
suggests that fertility treatment is offered only to women with diagnosed orctedpe
infertility issues or those in sarsexrelationships Unlike samesex couplesingle women
are not enumerated among patient groups which should be considered as potential sandidate
for the initial treatment of 1UI, unless they suffer from specific medical pnablendering it
impossible for them to engage in vaginal 8Xhis would suggest that they are required to
fulfil the condition of having dyear period of unprotected sex before they can be referred for
fertility treatment. If one were to depict the rationladgnind this principle, it would appear to
run as follows: at least theoretically, single women have the ability weat@ naturally,
without the need for assisted reproduction services. Most assisted reproduction tecmaque

very onerous and should not be recommended unnecessarily. Natural conception will always

8 |hidem
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be the preferred means of reproduction, as it is far less burdensome and expéesafere,

single women will be able to first try to conceive naturally before turning scsted
reprodution. Consequently, they will also be able to provide evidence of unsuccessful
attempts to conceive. This kind of reasoning would suggest that whenever the regulators
intend to include single women into the equation, they have heterosexual women in mind.
This could explain why the NICE guideline does not mention single women among groups

which should be automatically offered 1UI.

In the abstract, this conceptualisation of ART services is correct and aliglyy fair
to assume that some (or perhaps most) single women will wish and manage to conceive
without medical assistance. However, this assumption seems to containnhitddoes not
take into account important tendencies in contemporary society. The conceptionagage am
women over 35 has been rising since 1990, and the conception rate for women aged over 40
has more than doubled from 6.6 to 14 conceptions per 1,000 wSriitese women have
consistently avoided motherhood for some time and if they decide to start a denthgir
own that choice is most probably a conscious one. They might choose not to engage in
unstable relationships in order to conceive. The availalfigssisted reproduction services
has changed the understanding of reproductive decisions, providing additional options to
large groups of society, and enabling a shift from chance to ctoensequently, many
single women will exercise this choice addcide to use donor insemination as a more
informed, transparent, and safer way of starting a fariilys has been indeed domedin

interviewsconducted by Susanna Grahamwhich getting pregnant through casual sex was

8 This number excludes teenage mothers in the UK. The UK has still the higfeest teenage pregnancies in
(western) Europe ande8: Office for National Statistics, Conceptions in England and Wales 3¢dit&tical
Bulletin, 25 Feb 2014 kttp://www.ons.gov.uk/ons/dcp171778 353922p@ee alsoBBC News'Teen
pregnang rate 'lower still” 25 Feb 2014 kttp://www.bbc.co.uk/news/heal®6338546. In 2013 only 2.6% of
people under 20 years old conceived within marriage or civil partnerstipic Plealth EnglandConception
Statistics 2013, Census 2001, National report for England and Wales (C21)
http://www.lho.org.uk/viewResource.aspx?id=8453

% J. Habermad3he Future of Human Natuf€ambridge: Polity Press, 2003).
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dismissedon health safety anchoral grounds? Alternatively single womemmight come to

an arrangement to use a sperm of a fri&rithis is exactly the reason why they might not be
able to meet the requirement of theelar period of unprotected intercourse, designed to
indicate infertility. This latter condition is by definition, impossible to fulfil, uslese
assume- or indeed regire — that single women engage in random sexual relationships in
order to establish their infertility® Any expectation to engage in unprotected sex with
‘strangers’ would pose a considerable risk to their health and could poyewitiddite human
dignity and the right to private life of these women. It is, thus, highly improbablétG4,

an armdength bodyof the NHS,would ever intend to impose this kind of requirement and
pressure on its citizens. However, even if, for the sake of argument, serghatation were
plausible (hypothetically a single woman could have been in a relationkigp dissolved
prior to her seeking treatment) the requirement poses further difficultiése guideline does
not specify what kind of evidence should be sutedi to substantiate her inability to
conceive during the-year period* There are two possible interpretative approaches to the

provision setting the 1-year requirement that could lead to very different outcomes.

A restrictive literal interpretation dhe guidelines could result in practices preventing
single women from accessing IVF treatment, as it would be impossible for themttthmee
1-year period criterion. There will of course be cases where the patiemaigisoded with a
condition potentiallyaffecting fertility prior to or independentlyof considerations about

procreation (e.g. cancers, infections, hormonal imbalance, etc...). Howevsnit tackess to

LS. Graham'Single women negotiating relatedniess: T. Freeman, S. Graham, F. Ebtehaj, M. Richards
(eds), Relatedness Assisted Reproduction (Cambridge: Cambridge University Press 2014).

92 At the same time, admittlly, the media have recently reported on ‘dating’ sites, where vioeupperm

donors offer their services to wotlte parents. E. Jacksdithe internet is a dangerous wild west of BIY
assisted conceptioniThe Guardian29 April 2013
<http://www.theguardian.com/commentisfree/2013/apr/29/intesildtwestdiy-assisteeconceptioer.
Nevertheless, this reflects the growing acceptability of single pa@mtbecause many of these women decide
to raise the children on their own.

9 A more stable relationship would most probably result in a situationevtherwoman is treated together with
her partner, thus losing her ‘single’ relationship status.

* The evidential difficulties are equally problematic in case of heterosexuplesp as it is not clear what
evidence would be expected to substantiate claims gfem2period of unprotected intercourse.
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ART services only to patients already diagnosed with health problems would prévent a
thoe who suffer from unexplained infertility from receiving treatment. Asrtbmber of
patients with unexplained subfertility is constantly rising, such intefoe could have
serious consequences for access to treatment in particular for single Wohsethe age for
making reproductive decisions increases and the number of unexplaineditinfessies
grows it is likely that many single women, who have not yet attempted to concéiveytw

be aware of any fertility problems. As fertility declines watle, more and more women will
face such difficulties. Therefore, to employ a restrictive interpretatioNIGE guidelines
would drastically limit the number of single women eligible 1S treatment. In addition, a
reading like this would beontra legen as it threatens to thwart the objectives of the AFE
2008, which aimed at removing the obstacles encountered by single women in theitcaccess

treatment.

Therefore, a teleological approach focused on achieving the purpose of the amended
HFEA 1990 seems more appropriate. Such an approach could accommodate two different
interpretations. One would be to employ a form of legal fiction with regard tbutften of
proof and accept verbal statements from women about their failed attempts tov&oncei
without the need to obtain any additional evidence. It seems unlikely that loca @G
Health Boards would issue policies officially sanctioning referraledas such premises.
However, evidence suggests that some CCGs are already employing tiosl metunding
their referral practices solely in patients’ history provided by tAerAnother more
transparent way to achieve the aims of the amendedAHFI®0 would be to explicitly

acknowledge that medical reasons do not constitute relevant groundsdes & treatment

% According to the HFEA Annual Register Report 2011 out of 14551reasons provideiifyd {Btreatment
4433 have been unexplained. SEEEA Fertility treatment in 2011 trends and figureAnnual Register
Report (London: HFEA2011).This correlates roughly with the data provided by NiGB13, whichestimates
the number of unexplained infertility to around 25% or all reasons for aefertreatment. See: NICE (2013)
op.cit, n.5.

% Cambridge CCG, A response to FOIA requests SF/sb/2G1 76: ‘A patient’s history is all that is
requested for compliance in the absence of specific tests.” 15 July 2014.
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of single women, who like gay women, are ‘socially infertileer analogiam if single
women wish to conceive a child using donor insemination, they should be referred to a
fertility clinic without the need to fulfil the -Year requirerant. This interpretation would
mean that NHS funded IVF treatment could be open to single women: a) diagnosed with
infertility, b) unaware of any fertility issues who nevertheless sufi@m flower fertility
(established as a result of the initial investign), and perhaps more importantly ¢c) women
without any fertility issues (regardless of their sexual orientatwhd have made a
reproductive decision to start a family. This outcome seems to fall squareiyn thth
principles of the HFEA 2008 amendmg&nwhich aimed at bringing the law on assisted
reproduction in line with equality legislation and changing human rights standards, and
confirming the provision of treatment to both, biologically and contextually itdettiseems

that the recent Qualitytandards (QS) issued by NICE in October 2014 and aiming at
improvements in clinical practice in the area of fertility treatment follow the broader
interpretation proposed aboVeHowever, the real impact of these standards remains to be
seen At the samdime, the problem discussed above does not exhaust the obstacles arising
before single women seeking treatment. Although individual provisions of the NICE
guideline do not expressly discriminate against this group of patients, theimgriidoes

allow for situations where discrimination might incidentally occur.

C. Thecase of incidental discrimination of single women resulting from regulatory silence

The HFEA 2008 has been praised for removirguilt discriminatory provisions which put
same sex coupleseeking fertility treatment in a disadvantageous position. However, it might

not have been equally successful in addressing other forms of famiipnshaps and the

°”NICE (2014),0p.cit, n. 85
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fluidity of contemporary relationship5.If the relationship breaks up at an early staijthe
referral process, both partners can seek treatment individually. If arssitdation arose, a
woman coming out of a relationship would have little difficulties providing evielefider
infertility. Therefore, a break up could beneficial from a referral point of view, beeause
should a teleological interpretation be employdgde woman would not have to comply with
the 12 year waiting period. However, it is possible to imagine a reverse aitpyathich has

not been anticipated in the amend¢fEA 1990 and which could expose single women to
additional complications. Let us imagine a hypothetical scenario, in which & swoghan
forms a relationship in the midst of fertility treatment and the new partner is willing to
undergo fertility treatmerwith her. The scenario might seem less farfetched if one takes into
account the length of fertility treatment from the initial consultation to suctessiception,
including long waiting lists. The legal situation of this woman changes dramatcaltis
change gives rise to several questions concerning access to treatmempaftners entering

the treatment later in the process. What are the consequences for the single wiamas in
of her eligibility for treatment? Can the new partner entertréegment and if so, at which

point? If he does, can he be treated as a partner or perhaps as a known donor?

The attempt to address these questions reveals an interesting regudatomgrum.
This woman might be doubly disadvantaged in the procesdesfakto treatment. First, as
established by the studies by Lee et al. mentioned earlier, she might expeostity h
duringwelfare of the childassessment. Second, once in a relationship, she might be subject to
unfavourable rules concerning2lyearwaiting period imposed on couples. Admittedly, such
situations will occur very rarely and it therefore might be understandladie¢he Act does
not contain specific provisions in this respecit would be unreasonable to expect the

legislator to regulate every eventuality of life. Nevertheless, this omigsgilanevitably shift

% J. McCandless)p.cit. n. 36 J. McCandless and S. Sheldop, cit n. 9.
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the burden of decisiemaking on the medical staff in fertility clinics. They will be looking to
professional and regulatory sources for guidance. However, neithBit@eguiceline nor
even theHFEA COP, foresees a situation where the single women willing to untistjby
treatment begins a relationship amidst the referral process. A lacunalevehisf the lower
regulatory structure might be more problematic, ageates ambivalence which can have
adverse consequences for single women willing to start a relationship. Th@muastes
whether women in similar situation should be: a) refused treatment becausecbhahged
relationship status (referred back to her GP for a new referral as a ¢d)pf@)t on hold’
for 1-2 years to demonstrate infertility without the need of a new referral, treabed

together with her partner, either as a sperm donor or her partner.

The first and the last option lie on the opposite ends of the spectrum. Bearing in mind

that at least 29% CCGs require couples to spend three years attempting teecoatieer

than the recommended two years, and that at 38asif CCGs — require couples to wait one

to two years even when there is a diagnosed cause of inféttilitye first two options seem

to disadvantage the woman in a new relationship. Taking into consideration theisyg ety
complex procedures, the woman could lose several years in the process and belgifvie i

for treatment because of her age. Therefore, perhaps the least controwkriscal sould be

to require the new couple to meet th@-§ear requirement for medical reasons, but without
the need to seek new referral. Although unfortunate for the woman gdedament, this
could be justified in situations where neither partner is aware of anytyeptibblems, as it

allows for the possibility to conceive naturalff. However, the same requirement would be

% As it is highly improbable, if not impossible, that these couples wilteive naturajl, this period seems to
constitute nothing more than an enforced waiting list and a meandttadiress to treatment. See: Fertility
Fairnesg2014),op.cit, n.71.

1% As argued earlier, in contrast to sasex couples and single women, heterosesoaples who are unaware
of any fertility problems might still be able to conceive withil §ears of unprotected intercourse. Therefore,
the argument thahe 12 year waiting period requirement discriminates against heteroseuyaks, in
comparison tsamesex couples and single women is unsubstanti&ech claims seem even less defensible in
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unwarranted, if either of them had been already diagnosed with subfertility. Ith hea
problems have already been established, a waiting period creates unnecessalggisgich
burden for the woman, who although originally admitted for treatment, would be
disadvantaged by the change in her relationship status. It is important tbatdteetdouble

bias would not be against the neviymed heterosexual couple, but against the single
woman who has entered a relationship. Although empirical research on single women in
fertility treatment has not yet addressed this particular issue, it is fair tmeghat such
women would be forced to leave NHS and seek treatment privately. Those in th&@dat

who could not afford this option would risk becoming ineligible for treatment.

The bias would be particularly obvious if the requirement to stay in a relatioship f
2 years was to be imposed as part ofwiefare of the childassessment aiming to prove the
stability of the relationshipFormally, such assessments should be independent from
rationing decisions, because the HFEA 1990 does not determine funding iHeuever,
anecdotal evidencguggests thahere are instances whareedical staff evaluating patients’
eligibility preserd the 2year waiting period for heterosexual couples as part of the ‘welfare
of the child’ assessment, a period to confirm the stability of the relatioHétiips likely that
in such cases welfare of the chédsessment is used as a rationing tool. This is highly
problematic in light of the @ HFEA COP, according to which: a) such assessment should
only be undertaken in exceptional circumstances; b) the stability of reldpodses not
constitute part of thevelfare of the childassessment or a conditito access treatment. If this
was indeed the case, it would be hard to justify imposing such condition on heterosexual

couples, but not on gay couples. However, if one were to apply the requirement ntipsiste

the context of NICE provisions that allow for this period to be shortenezsesavhere either one or both
partners have already been diagnosed with ferfilibplems. See: NICE (2013)p.cit, n.5.

191 The HFEA does not publish details of the exact assessment procedure thanéaoigelires, so the
evidence remains anecdotal on this. See: L. Riley, op.cit., n., 82seAlkestrating the ambiguities dig
eligibility assessment process occurred at the Cardiff & Vale Uniyesispital on the 8 July 2013 The
couple decided to seek treatment privately due to women’s age. For ethicas rgasa@ouple’s wish to remain
anonymous) the names of the pegtinvolved cannot be disclosed.
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to couples, then single women would be ¢lear beneficiaries of such regulation (as reported

by the media) unless they were expected to provide evidence of a stable famyknet
during a period of 2 years. A refusal to access treatment on this ground would be a
convoluted rationing decision raising serious questions about the powers of commissioning

bodies.

This scenario illustrates further shortcomings in the regulatory framewqukodicly-
fundedfertility treatment so often praised for its sensitivity to changing social andyfa
structurs. It reveals areas where incidental discrimination of single women can dwe to
the fact that (in particular heterosexual) single women have been too regudilyrsed in the
NICE guidelines under the wider notion of the ‘contextually infertile’ without gard to
the specificities of their situation. This in conjunction with the existing prepdioos
towards single women can lead to further hurdles experienced by this group mspMiere
importantly, however, the situations discussed above draw attention to much brosidaste

between different rationales and values governing the systBiH®fundedART services.

V. SINGLE WOMEN IN LIGH T OF GENERAL PRINCIPLES GOVERNING
ACCESS TO ART

A. Competing rationales of the publicly funded ART regulatory framework

At the centre of the 2008 reforms was the recognition that the reproductive rightseafesa
couples and single women have the sata@dingas those of heterosexual couples. Single
women were to be treated similarly to sasee couples, because both groups were seen as
‘socially infertile’ and because their access to treatment required #icatdn of the
welfare of the chilgrinciple. It seems peculiar at first thaetim to protect single women

so clearly articulated during Parliamentary debategts completely lost within the NHS
context However, the reasons become more transparent if one realises the fundamental
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tension between different values and objectives goverNi@E andlocal commissioning
bodies.

NICE wasestablished to ensure that ‘access to the NHS will be based on need and
need alone’®® Hence,the NICE guidelines, so far as they affect resource allocation in the
NHS, are based on a premise that treatment should be distributed on the basistifit sci
clinical, and financial efficiency and go to those with the biggéstcal needs:’® These
needs are established on the basis of scientific evidencebeisfit analysis and cest
effectiveness calculations. Finally, CCGs and Health Boards face ticaltlttisk to interpret
these normative documents in a way which reconciles the two ratianalase of rising
financial pressures in the NHS. The conundrum entails finding a way to address
simultaneously three challenges: a) to allow publfalyded treatment for individuals who
are fertile, but unable to conceive because of their particulacitf@amstances; b) to retain
the basic principle (a myth?) that resource allocation and rationing decisiongnaogce
fertility treatment are taken on purely clinical grounds; and c) to ensure sw@irce
allocation policies and rationing decisions are taken in admmmiminatory and equitable
manner. Two questions arise in this context: 1) Is there a way to recdmeilertsion
between different rationale underlying the regulatory framework ofitierireatmen® 2)

How much latitude do CCGs and Health Boards have in diverging from the NICEigesdel
in setting eligibility criteria limiting single womeénaccess to treatmen8} How important is
the (mis)understanding of the relationship between welfare of the childsmesds and

social eligibility criteria to provide single women with equitable access tibtfetreatment?

192 hepartment of Healthgp.cit, n. 70.

193 pepartment of Health, ‘The Government keeps its promise for fairéer fazatment for patients, the new
National Institute for Clinical Excellence opens for business’. Pedsase, 31 March 1999, DoH Ref No.
1999/0193. The principle of equitable healthcare based on needs is alsoeshigrétve Health and Social Care
Act 2012 and the NHS Act 2006.

31



Although the regulatory framework of ART rests on the basic assumption thédssis
reproduction services should be offered to those suffering from infertilig/aiso tear that
patients in perfect reproductive health might be eligible for treatment. As npt@edeh and
Smajdor, a healthy woman may be eligible for treatment with IVF as ‘coatbxinfertile’,
because her partner has fertility problefffsMoreover, uneplained infertility is extremely
common. One of the ‘diagnoses’ of infertility is simply a failure to corecaifter a certain
period of having unprotected sex. Often, there may be no identifiable medisalataall, but
this does not mean that patieate denied treatment. This reasoning applies to single woman
and people in samsex partnership®” The principle of nordiscrimination on the basis of
sexual orientation and the principle that rationing decisions should be based on éadsl
are recaciled through the broad conceptualisation of infertility and the acknowlenlghat
the inability to have children can have profound psychological (mental health)
implications'°® However, following this line of reasoning, it could be argued th&nigland
and Wales drtility treatment is/should be open to all those whior whatever reasor
cannot conceive children naturally. This by no means a controversial statéioamver,
this widely accepted conclusion puts enormous financial pressureccalréady stretched
health care resources. Therefore, CCGs and Health Boards set out additienallimiting
access to fertility treatment. So far, the task to establish objectively justifiédner
discriminatory conditions has proved very difficuftnot impossiblelt is in this area that the
biggest differences between CCGs and Health Boards usually occur. Theyetinterpr

differently clinical factors recommended by NICE and set a wide array oflimocal

1%4R. Deech and A. Smajdasp.cit.,n. 8,172.

1% |hidem,

1% The conceptualisation of infertility as an illness has been discussesldnritext of the medicalization of
society, e.g. G. Becker and R. D. Nachtigall, Eager for medicalisatiorodtee groduction of infertility as a
disease, 1&ociology of Healt & lliness4 1992, 456471; R. Tong, ‘Ethics, Infertility and Public Health’, in

M. Boylan (ed) Medical Ethic2" edition, (Wiley Blackwell 2014), 1:30. These, albeit fascinating,
discussions fall beyond the scope of this paper. At the moment deniogstnantal health problems as a result
of infertility does not form part of eligibility assessment.
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criteria. This is where the questionoab the margin of appreciation (scope of authority) of

commissioning bodies comes into focus.

B. The CCGs’ powers to set eligibility criteria

In addition to the statutory obligations of s. 13 (5) HFEA 1990, local commissioning bodies
impose their own sociariteria for treatment to enable prioritisation in the allocation of
fertility treatment.They usually choose between the following Amedical factors: a) no
children from current or previous relationship (very common) sometimes incltabltey or
adoped children, b) no children living with couple, c), remoking, d) no previous
sterilisation in either partner, e) stable (2 year) relationship, f) ageectiems on female
and/or male, g) BMI 2@5, h) registration with local GP for a minimum of thresars*®’
Some of these criteria can be seen as derived from the NICE guideline, whids albasors

to inform the patients about the potential negative influence on fertility of $astah as
smoking, alcohol consumption, body weight, or occupation. It might be argued thatdghey a
used as selection criteria because the treatment should be offered to thoseemhe Ihest
chance to conceive and in those cases where the treatment will be most éffective.
However, as the wording of these provisions i€imiess prescriptive, it is not clear whether,
and if so to what extent, they should be treated by fertility clinics as eligibiitgria for
treatment. Additionally, these factors should be distinguished from other ciitgresed by

the commissioningpodies which are completely unrelated to fertility or health. These include
length of the relationship, stability/extent/composition of family networks, ostieg
children of one partner or adopted/foster children living with patients seekirtgh¢irea
These factors are not mentioned by NICE at all and it is not clear how they hase¢hmiad

way into CCGs’ policies. The most probable explanation would be that the need for a

97 Department of Health (2009)p.cit.,n.70.
198 Another important criterion falling within this category would be age.

33



biologically and/or geneticallyelated child has been confused with psychicligheed for a
child (and the presence of (any) children in the family is seen as satisf@ngedd for
parenthood and thus a factor excluding from treatment). There is no basis for thé
national NICE guideline and yet81% CCGs deny treatmeniesetground®’® This is truly
astonishing in light of the fact that from the start the primary purposepybductive
medicine has been to enable patients have biologiaalliyor geneticallyinked offspring.
The importance of this need has been not only recognised through the adoption of Ahe HFE

1990, but also confirmed in human rights case'fdw.

The widespread and divergent use of clinical andalimical factors, illustrating the
well-known problem of postode lottery, has been heavily criticisedHRsrtility Fairness and
the Infertility Network UK Their report called for a mandatory and definite list of access
criteria produced by NICE and NHS England to remove the existingreliifes. As a
response to the widgpread criticism NICE issued QualiBtandards (QS) aiming at reducing
the existing variation between different CCGs and Health Boards and hangaciisical
practice. This initiative, supported by the main charities involved in the area otluepive
health, needs to be seen as a vital step in securing equitable access to leealh suzch it
should also improve the access of single women to fertility treatment. Hovedtherugh a
step in the right directiont is questionable whethétr will solve the problems identified in
the afosementioned study by Lee et al., which highlighted #mebivalent relationship
betweenwelfare of the childassessments, NHS funding criteria, and individual clinic

protocols'*? Furthermore, it is doubtful that the NICE QS will manage to reconhie

199 Fertility Fairness (2014)p.cit, n. 71. See also: Fertility Fairness Survey (2014)
<http://www.fertilityfairness.co.uk/nhgertility -services/iviprovisiortin-england#.

10 Eyans v. thénited Kingdon{App. No0.6339/05) (‘the right to respect the decision to become a parent in a
genetic sense’) [2008] 46 EHRR 33ickson v UK(App. No. 44362/04)2007] All ER (D) 59 (Dec)S. H. and
Others v. AustrigApp. No. 57813/00) [2010] 52 EHRR 6.

M1 Fertility Fairness (2014pp.cit.,n.71.

M2 The study found that in some clinics, there is a porous boundary betveeelinic’s role in assessing
prospective patients’ compliance with funding criteria establishddrimer PCTs and its role in perforngithe

34



http://www.fertilityfairness.co.uk/nhs-fertility-services/ivf-provision-in-england/

compding rationales and broader lack of coherency between different elements of the
regulatory framework. This lack of coherence is paradigmatic of the tensioredme
resource allocation and the right to access treatment and as such it exeespé¢hof tis

paper. However, a few remarks of a general nature are worth noting here.

Despite all the difficulties outlined above, it is still relevant to congtikeposibility
of the right ofsingle womerto access ART serviceBor, it would seem incorrect to suggest
that single women lack any legal protection should they seek fertility treatAldrough it
is very difficult to argue the existence of a right to fertility treatment, inteigprate an
absolute right to demand accessABT services and protected by effective remedy, a
suggestion that there is a right to be considered for treatment without distidmiseems
very plausible and should be easily accepted. At the individual level it has becomentappare
that aice the condion is recognised as illness, the commissioning body must consider
individual's condition before refusing to fund treatmé&ftin this respect, espite ongoing
debates about the definition of disease and health needs, the status otyrdsrah illnes
has been officially approved both, at the international level by the WHO (in a non
hierarchical list of diseases), and at the national level by NIEE.llustrated in the
statements issued recently by the latter aiming at harmonising the divers@sgoning
practices, a wide consensus is forming that commissioning bodies should ackndivédge
clear decision has been made by Parliament, the Government, and NICE to filihd fer
treatment from public resourc&$.Commissioners in England and Wales have a duty to take
this statutory decision into account when they design their rationing policiés.also

important to note that the NHS Constitution also emphasises the patient’s rightrt@ititsa

welfare of the child assessment. For example, welfare of the child assekmmsrsometimes included
guestions related to smoking, Body Mass Index (BMI), relationshijilistaage, and existing children.
However, these tended to be rationalisgataff on medical or rationing grounds. Skeee et al(2014),op.cit,
n. 9

3R v North West Lancashire Health Authority, ex p A, D, afi2l081] 1 WLR 977.

14y, Whitehead, Commissioning decisions reveal the trivialisation of infertiliBipNews772, 22 September
2014 <ttp://www.bionews.org.uk/page.asp?obj id=454560&PPI1D=454613&sid=813
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that have been recommended by NICE for use in the NHS, if recommended by the doctor as
clinically appropriate-*> Despite highlighting the sensitive issue of resource allocation, the
use of rightsbased language might have modest, yet important consequences. First, it can
help shift the burden of proof from patients to the CCGs, so that a restriction wghhe
needs to be objectively justified by the commissioning body. Therefore, secandyhit
gradually help limit the need to argue the existence of exceptional circuestanorder to
receive treatmentThe authority of the CGGs and Health Boards in drafting access to

treatment criteria might be broad, but it is not unlimited.

The courts can still intervene in rationing decisions, if they are persuadébét e
decisionmaking process is flawed (procedural injusttt®)b) where a blanket policy is
pursued, without considering each case individually, c) the real reason behind endscisi
not transparent (financial consideration rather than clinical dectsfpn) d) the promise to
offer particular sevices is brokeh'®. It can thus be assumed that the courts support
transparency especially that it is now also required by the NHS Constitatiéarthermore,
as demonstrated in the caseCQundliff, the courts expressed a clear preference for clinical
over social/nortlinical criteria in rationing decision’$’ The claimant argued that the
commissioning policy, which led to him being denied treatment, violated his right toeprivat
life, because it dighot take into account social factors. Although the court rejected his claims,
it applauded the fact thatd resource allocating policy of the commissioning body was based
on the comparative assessment of clinical needs because it was intentionally non

discriminatory. The circumstances @ondliff cannot be easily applied to single women

15 Department of Health (2013he NHS Constitutiqr26 March 2013, London: DH.

16 R v West Sussex Primary Care Trust, ex p R8§8] EWHC 2252 (Admin).

7R v SwindorNHSPrimary Care Trusand another, ex p Rogef200§ EWCA Civ 392. Cf.

H8R. v. North and East Devon HA, ex p CoughlE999] EWCA Civ 1871

19NHS Constitutionpp.cit, n. 115.

120 A morbidly obese man has lost his appeal against his local Primary @atis TPCT’s) refusal to fund his
anti-obesity surgery. Se€ondliff, R (on the application of) v North Staffordshire Primary Care Ta3st1]
EWCA Civ 910.
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seeking access to ART services, who might not suffer from a clinical conditiorevidgw
there are aspects of the decision, which are relevant to the current discussiprthé&ir
judgment inCondliff showed that courts are prepared to accept differences between various
commissioning bodies as long as rationing decisions are based ahsoominatory and
objective criteria. This certainly brings into question the accépyabf the nornmedical
criteria used by CCGs and Health Boards in drafting policies concerniegsatc ART
services, such as the stability of a relationship and/or the support fanwigrkeSecond, at

the heart of Condliff's claim was an attempt &ckle postcode lottery and more importantly

to introduce human rights to resource allocation considerations. Regardless of the fina
outcome of the casd, is becoming clear that as a result of tHeman Rights Act 1998
rationing decisions are now expette be made with regard to due process requirements and
to claims to equality and proportionality. This expectation seems to coingttiethve
obligations imposed by the Health and Social Care Act 2012 oSdheetary of State to
‘have regard to the need reduce inequalities between the people of England with respect to
the benefits that they can obtain from the health ser¥it®espite the fact that establishing

a breach of statutory duty has been an ineffective alternative to judicial yethew
introduction of this duty in addition to existing obligations should not go unnoticed. Even if
the provision does not open a new litigation route for single women, it requires all the
delegated bodies exercising healthcare functions to take their situation ¢otntevhen
drafting and implementing policies concerning fertility treatment and deliveARJ

services.

V. CONCLUSIONS

1215 1(c) d the Health Service Act 2006 as amended by S 4 of the Health and Social Caré@\ct 20
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The purpose of this paper was to provide a preliminary analysis and identifyigdagepts
and inconsistencies in the regulatory framework surrounding the access efvgamgén to
publicly fundedfertility treatment In particular the study focused dine rights of single
women stipulated in the statutory framework, including the HFEA 1990 (as amended by the
HFEA 2008), the Equality Act 2010, and théHS Act 2006 and eligibility criteria for
fertility treatmentset out in the 2018IICE clinical guidelines . The analysis revealed that
although formally thdegal framework has substantially improved the situation of single
womenin recent yearand removed much of pexisting biases against thethey are still
exposed to prejudice and potential (acotd® discrimination.The paper drew on recent
studies shoumg that negative attitudes concerning single women still persist among medical
staff and it has been argued that these assertions stem from the ambiguégtiinénhe
welfare of the child agssmentstemming from the amended s 13 (5) HFEA 199@&lso
highlighted the inadequacies of the currently equality legislation, whichrddaaclude the
state of ‘being single’ iits protected characterisic

However, this paper has demaoastd hat the reasons fgrotential discrimination
againstsingle women originate in the regulatory framework of assisted reprodisarvices
which fails to provide adequate protection to single women seeking publicly funded fertility
treatment. The paperfound that the primary reason for remaining inequalities can be
attributed tothe ambiguities inherent in the regulatory framework, which in the coofext
publicly-funded fertility treatment is determined by the NICE clinical guidelines a&&@<C
and Heah Boards' resource allocation policiés particular, the paper revealachbiguities,
inconsistenciesand gaps in the NICE guidelines that might adversely asiagte womers
access to treatment. It has been argued that although as a matter ofepaasipstic
approaches to regulation should be avoided, in this particular instance adds#sgiag

womenexpressly would improve their legal standing as fertility patients and send &@yowe
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message to CCGs and Health Boards responsible for resource allocation émdcdrea
professionals takinghdividual rationing decisiongzurthermore the papehasidentified an
area where neither the amended KAFE90 nor the NICE guideline take fully into account

the fluidity and dynamics of contemporary relationships.

Finally, the paper alsexposed surprisingeriousgaps in the understanding of the
position of single women in fertility treatment. First, thener ofsingle womerundergoing
publicly-funded treatment remains unknawmot least because of definitional ambiguities
that persist in defining ‘single womenSecond, it is not clear why the subsequent HFEA
Codes of Practice have not been successfchamging professional attitudes towards single
women. Third, despite numerous studies of NICE regulatory practices, the imtdéoreof
guidelines continues to pose significant obstacles. This lack of knowledge reveals that
despite their vulnerabilityn the context of the NHS fertility treatmestngle women remain
asilent,excluded, and even absent group of patients.

Therefore, further studies are required to investigate the legal and sstaatiihg of
single women in the context of fertility treatment. Such studies should anaéygactbrs
taken into account by clinicians when they determine the eligibility témta according to
clinical guidelines. They should also aim to investigate how health care gooi@ls view
discrimination/nordiscrimination ofsingle womenseeking access to ARTand to what
extent the regulatory framework is responsible for theitudes. Finally, further research
should aim to determine local practices of commissioning bodies and health care
professionals, involved in the decision making process concerning access tedukett.

Only through such a comprehensive analysis ofdbmplex socidegal realities can the

situation of single women be improved.
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